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ABANDONMENT. See Averace; Tora Loss 2. 


ACCIDENT. 


1. DeatH From Porson. 


An accident policy excluded death resulting from poison. 


Held, That it did not ccver death resulting from poison accidentally taken in 
the belief that it was a harmless medicine. McGlother vs. Provident Mut. 
Ace. Co., 105. 


2. Fatse STaTEMENT AS TO—KNOWLEDGE OF AGENT. 


The insured falsely stated that he had never before been compensated for an 
accident, but claimed that the company, through its agent, knew that the 
contrary was true at the time of issuing the policy. 


Held, That such knowledge was a waiver, but did not waive the falsity of 
the statement as to other compensations of a prior date of which the 
agent had no knowledge. 


Held, That when the statements were made a warranty it cannot be objected 
that they were immaterial. Bayley vs. Employers’ Liability Assur. Corp., 
562. 

3. In CasE or HERNIA. 


Where one is insured against ‘‘ personal bodily injuries, effected * * * 
through external, violent, and accidental means,” and there is evidence 
tending to show that an injury received by the insured resulted from 
such means, the jury should determine, as a question of fact, whether 
the injury did result from accidental means. In the present case this 
issue was, under the charge of the court, fairly submitted to the jury, 
and there was sufficient evidence to sustain the finding. 


The insurer is not relieved from liability upon such a policy by a clause 
therein providing, in effect, that the insurance should not cover ‘‘ injuries 
or death resulting from, or caused directly or indirectly, wholly or in 
part, by disease or bodily infirmity, hernia, * * * rupture,” ete., 
although the injury received may have produced hernia, which caused 
the death of the insured. Atlanta Accident Association vs. Alexander, 83. 


4. In Case or Rattway EMPLOYEE. 


A person whose occupation is that of a traveling salesman for a coal company 
is not within the exception in a clause of a policy of accident insurance 
which provides that there shall be no recovery in case the insured is in- 
jured while ‘‘ walking or being on any railroad bridge or roadbed (rail- 
way employees excepted),” merely because the duties of his occupation 
render it necessary that he should go upon the roadbeds of railroads, 
The proper construction of such a clause is that the insurance is sus- 
pended during the time that the insured is in the position above stated. 


Nor will the fact that the insurance company insures railway employees at a 
higher rate permit a person insured as being engaged in another and 
less hazardous occupation, and who pays a lower rate of premium than 
persons classified as railway employees, to recover under a condition in 
the policy which provides that, “if the insured is injured in any occu- 
pation or exposure classed by this company as higher than the premium 
paid for this policy covers, the sum insured and weekly indemnity shall 
be only such amounts as said premium will purchase at the rate fixed for 
such increased hazard.” Yancey vs. Aitna Life Ins. Co., 920. 
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5. InwAninG Gas. 


The policy provided that it did not cover injuries or death resulting from 
poison or from anything accidentally or otherwise taken, administered, 
absorbed, or inhaled. Death resulted from the accidental inhalation of 
illuminating gas while asleep. 

Held, That the word inhaling referred to a conscious and intelligent act, not 
to an involuntary and unconscious one, and the words ‘ or otherwise,” 
qualify the preceding word and would apply to an intentional taking. 

Held, That where a policy phrase has been construed by the highest court of 
the company’s own State, it must be assumed that it was subsequently 
used in the sense of that construction by the company. 

Held, That the policy was liable. Lowenstein vs. Fidelity § Casualty Co., of 
New York, 52. 


6. INTENTIONAL INJURIES. 


Injuries intentionally inflicted by another though unintentional on the part 
of the insured are intentional injuries from another within the meaning 
of an accident policy. 

Where the insured was shot by a paramour of his wife while entering the 
bedroom of his wife, who intentionally shot through the window he was 
entering, it was such intentional injury. Orr vs. Travelers Ins. Co., 1022. 


7. INTENTIONAL KILLING. 


The accident insurance policy upon which this action was brought provided 
that the insurance did not cover deaths resulting wholly or partly, 
directly or indirectly, from intentional injuries inflicted by the insured or 
any other person, but further provided that this did not exclude claims 
for personal injuries, fatal or nonfatal, received by the insured while in 
the act of defending herself, her family, or her property from the assault 
of burglars, robbers, thieves, or pickpockets. It was admitted by both 
parties that the injuries, which were fatal, were inflicted by another 
person, for the purpose of accomplishing her death. Held, That, waiving 
the question of the burden of proof, the evidence conclusively showed 
that the injuries were not received by the insured while defending her- 
self, her family or her property from the assaults of burglars, robbers, 
thieves, or pickpockets, and, therefore, that the court correctly directed 
a verdict for the defendant. Ging vs. Travelers Ins. Co., of Hartford, 
Conn., 279. 

8. Lapse or Time. 


An accident policy provided for indemnity for loss of time and also for a 
specific payment in case of death resulting in 90 days of event causing 
the injury. 

Held, That the provision was not ambiguous and no recovery could be had 
for a death occurring more than 90 days after, though within the term 
covered by the accident policy. Brown vs. United States Casualty Co., 905. 


9, MISREPRESENTATION AS TO. 


The insured under an accident policy failed to state that he had fifteen years 
before sprained his ankle, so that he had applied some liniment, and it 
had troubled him for four hours. 

Held, That though the risk would not have been accepted with knowledge of 
the fact, and though, according to medical evidence, the danger of acci- 
dent was permanently increased, the omission was not a misrepresenta- 
tion that was material. Tyler vs. Ideal Ben. Ass’n, 477. 


10. Previous INsuRy—FRavp. 


An accident policy insured the beneficiary against injury in a weekly sum and 
also in case of death from such injury. After an accident, on the repre- 
sentations of his physician, honestly concurred in by that of the company 
that he had recovered, agreed to accept a certain indemnity and sur- 
rendered his certificate and executed a full release to the company. A 
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new certificate was issued on his application as a substitute for the other, 
but reciting that it should not be liable for the results of any previous 
injury. It afterwards proved that he had not recovered from the previous 
injury, and he died from its effects. 

Held, That in the absence of evidence that the opinions of the physicians were 
not honestly given there could be no recovery on the ground of fraud. 
Held, That the release was a bar to recovery on the first policy, and there 
could be no recovery under either policy. Wood vs. Massachusetts Mut. 

Ace, Ass’n, 894. 
11. Ruprure. 


The insured, a consumptive, repaired to a health resort, and was improvin 
? . . ’ . 

when he stood on his toes on a chair and reached up to shut a window, 
and as he did so blood began to flow from his mouth, caused by a ruptured 
artery, and caused his speedy death. There was no evidence that any- 
thing unforeseen occurred except the rupture. 

Held, That this was not death from accidental cause within the meaning of 
an accident certificate. Feder et al. vs. lowa State Traveling Men’s Ass’n, 
OTR 
276. 

12. Tora DisaBitity-—EvIDENCE. 

Inability to attend to business, though going to his store daily, is total dis- 
ability within the meaning of an accident policy. 

Any visible evidence of an internal strain, as a discoloration, is a visible mark 
on the body. Thayer vs. Standard Life § Accident Ins. Co., 89. 


13. VoLuntTary OVEREXERTION. 


The term “ voluntary overexertion,” in a policy of accident insurance, means 
conscious or intentional overexertion, or a reckless disregard of conse- 
quences likely to ensue from great physical effort. 

It cannot be said, as a matter of law, that the slight elevation of a 300-pound 
weight by a strong man accustomed to lifting is voluntary overexertion. 

A condition in a contract of casualty insurance forbidding unnecessary lift- 
ing is not broken by an act of lifting which was apparently reasonable, 
aud performed in the line of duty. Rustin vs. Standard Life § Accident 
Ins. Co.. 997. 

See Suicive 6. 


ACCOUNTING. See Forercn Corporation. 


ACTION. 


1. In Cask oF BENEFICIARY—ASSIGNMENT—INSURABLE INTEREST—MATERIAL 
REPRESENTATIONS AS TO HEALTH 


Suit on a life policy was brought by B. as administratrix. 


Held, That where B. was also beneficiary the suit would be sustained where 
the statute requires the suit to be brought in the name or with consent 
of the beneficiary. 

Held, That in case of another policy similarly sued on where another was 
beneficiary, such consent will be presumed where he knew of the suit 
and was present as a witness, and where he failed to sue within the time 
stipulated by the policy. 

Held, That a beneticiary having an insurable interest can assign the policy to 
another having no interest. 


Evidence of applications to other insurance was relevant as to fraudulent 
misrepresentations, 


Questions not answered in application are not statements by insured. 
Misrepresentations as to having consumption are material and are not within 
a statute that a misrepresentation must be fraudulent in order to avoid 


the policy. No recovery can be had in such case though death was not 
due to consumption. Brown vs. Greenfield Life Ass’n (two cases), 321. 


i. 
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2. In Cask or Spectric Poricy. 
The policy was in specific amounts on furniture and fixtures and on stock. 
Held, That where the petition alleges loss on both classes through one fire, 
there being but one cause of action, though there might be defenses as to 
one class not applicable to the other, the plaintiff was not required to 


elect which cause of action he would prosecute. Rissler vs. American 
Cent. Ins. Co., of St. Louis, 615. 


3. REPUDIATION oF ConTRACT. 

Notice by a mutual company that if an alleged illegal assessment is not paid 
it will repudiate the contract, is not an actual repudiation which will 
justify an action, nor is an alleged attempt to divert its good risks into 
another class and leave the assessment burdens on those least able to 
bear them, such a repudiation. 

Alleged fraudulent misappropriations by the officers and bad faith in assess- 
ments are not a repudiation of the contract that will justify a suit. 

Action will not lie for an anticipated breach of contract before death of the 
insured under the Virginia Code of 1887, § 3251, as amended in 1896. 
Lee et ux. vs. Mutual Reserve Fund Life Ass’n, 724. 


4. Wuen Ricut Accrugs. 


The policy was a standard policy by a mutual company, and provided for an 
award when required, and that it should be payable sixty days after sat- 
isfactory proofs were furnished; also that any lawful regulations of the 
company, if mutual, should apply to it; also that all agreements ating 
it should be written or printed in it. 


Held, That suit could be brought in sixty days after proofs of loss when the 
policy contained no reference to a statute that in the case of mutual com- 
panies sixty days after the loss becomes due must elapse. First Baptist 
Church of Jackson vs. Citizens’ Mut. Fire Ins. Co., 165. 


See ALIENATION; ASSIGNMENT 5; PRAcTICE 2; REJECTED Risk. 
ADDITION. 


WHEN Not INcLUDED. 


The policy was on a brick building “‘ including frame addition” situate, etc., 
and occupied by insured as a turner and mannfacturer. 


Held, That only the attached frame addition was included and not another 
building twenty feet distant. 


Held, That oral evidence to show an intention to include the latter was not 
admissible in an action at law where the language was not ambiguous. 
Franklin Fire Ins. Co. vs. Hellerick et al., 1034. 


See AGENT 8, 


ADJACENT BUILDING. See Risk 1, 2. 


ADJUSTER. 


WAIVER OF ProorFs oF Loss AND ARBITRATION, 


Where the general agent sent an adjuster who agreed with insured to leave 
the amount of the damages to a carpenter and nothing further was done 
by the company, the policy provisions requiring proofs of loss and for an 
arbitration were waived. Wholley vs. Western Assur. Co., 1029. 

See Premium 6. 


ADJUSTMENT. 


WHEN Nor a WAIVER. 


Where the proofs of loss stipulated that the adjustment should not waive any 
rights of the company, such adjustment is not a waiver of violation of 
the contract by insured. Joey vs. South Carolina Mut. Ins. Co., 549. 


See ConTRIBUTION. 
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AGENT. 


AUTHORITY OF. 










i 


An agent of an insurance company, empowered to receive and transmit appli- 
cations and to receive payment of the premium, binds the company by 
knowledge acquired in and about the preparation of the applications and 

Et by representations made to the insured while so doing and concerning ° 

4 the same. Home Fire Ins. Co. vs. Gurney, 374. 











2. AUTHORITY OF GENERAL. 





; A general agent with authority to adjust a loss may waive performance of 
policy conditions. A breach of condition which by its terms renders the 
policy void, in effect renders it voidable merely, and may be waived by 
such adjuster. Nor is it of any moment that the company had not been 
informed of such breach. Georgia Home Ins. Co. vs. Allen, 199. 








3. EvipENCE OF—ANSWERS IN APPLICATION BY. 





Plaintiff read from stenographer’s notes of the evidence on a former trial 
what the agent of defendant had testified to concerning his prior acts 
and statements in dealing with persons from whom he received an ap- i 
plication for insurance. The evidence was objected to for the reason 
that the statements were not part of the res geste, having been made 
a long after the transaction to which they related, and hence not binding 
i on the principal. The objection being overruled, defendant asked leave 
oe of the court, and was permitted, to read all of the testimony of the wit- 
ness at said former trial, as cross-examination. After plaintiff had rested 
Ps its case, defendant put the witness upon the stand, and he was fully ex- 
Bi amined by both parties. Held that, if any error was committed in the 
: admission of said statements of the agent, the same was cured by sub- 
sequent action of the defendant. 
Said agent, in receiving a written application for fire insurance on a mill, 
required the applicant to answer this question: ‘‘ Do you agree to keep 
a watchman on the premises at all times when not in operation?” The 
answer was written down by the agent, and there was evidence that the 
insured instructed him to write ‘‘No” after the question. The answer 
was written “‘Yes.” Held, that the court did not err in refusing to in- 
struet the jury that no recovery could be had on the policy if the insured, 
at the time he signed the application, or after he received the policy, 
might, by the exercise of ordinary care and prudence, have known the 
contents of the same. Kansas Mill Owners’ § Manufacturers’ Mut. Fire 
Ins. Co. vs. Central Nat. Bank of Ellsworth et al., 741. 


























: ee 












4, KNOWLEDGE OF, 


Knowledge on the part of an agent of an insurance company, authorized to 
countersign and issue its policies, of facts which render the contract 
voidable at the insurer’s option, is knowledge of the company; and of 
such facts is that additional insurance has been obtained contrary to an 
expressed condition of the contract. Home Fire Ins. Co. vs. Bernstein, 73. 








\ 
\ ie 
5. KNOWLEDGE OF INCUMBRANCE—APPLICATION. fi 





Knowledge by an agent of incumbrance, or of arrangements for other insur- by 
ance at the time of writing the policy, binds the company in the absence f 
f 





of fraud. 

Parol evidence of such fact will defeat a policy provision requiring written 
indorsement of such incumbrance, or other insurance. 

Where the application is taken by a solicitor, who receives and delivers the 
policy, he becomes an agent whose knowledge binds the company in the ie 
absence of knowledge by insured of his limitations, though the policy 
provides that no person shall be deemed its agent without written t 
authority. 

The insured has a right to presume that his policy corresponds with his ap- 

plication, and his failure to read it will not release the company from its 
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obligation to make it so correspond. McElroy vs. British America Assur 
Co. of Toronto, 776. 


6. KNOWLEDGE OF OTHER INSURANCE. 


A general insurance agent applied to the agent of defendant to take part of a 
fire risk he was placing on a vessel to the aggregate of $6,500. There was 
evidence that the general agent had knowledge of another policy to the 
extent of $6,500 in excess of that amount. The policy furnished by de- 
fendant was void by its terms in case of other insurance, but an attached 
slip permitted an aggregate of $6,500 concurrent insurance. 

Held, That the general agent did not become the agent of defendant by re- 
ceiving and delivering the policy to insured, so that it was chargeable 
with his knowledge. 

Held, Vhat the defendant was not estopped to allege nonpayment of premium 
by the fact that its agent charged the premium to the general agent on 
his books. Mc£lroy vs. British America Assur. Co., 112, 118. 

7. Lianitity ror DisoBEYING ORDERS. 

The managers of a fire insurance company instructed their local agents, by 
letter, to procure a reduction of the amount insured by a policy issued 
by them. The policy contained no provision for compulsory reduction, 
but did permit cancellation upon paying a rebate of premium. The in- 
structions were not complied with, and the managers received no inform- 
ation that the reduction had not been effected. <A fire occurred, and the 
company paid the whole insurance. In a suit by the company against 
the agents to recover the difference between the amount of insurance 
paid and that which would have been paid had the insurance been re- 
duced as directed, the trial court refused to admit evidence as to the 
meaning of the word ‘‘reduce,” in the letter of instructions, and directed 
a verdict for the defendants. Held erroneous, because: (1) The case 
falls within the rule that parol evidence is admissible to show the special 
meaning of terms nsed with relation to a business well understood by the 
parties. (2) The letter of instructions may fairly be construed as a 
direction to the ageuts to endeavor to agree with the insured on a re- 
duction of the amount of the policy, and, if unsuccessful, to report to 
the managers, to the end that the policy might be canceled according to 
its terms; and, in the absence of a report to the contrary, the managers 
could conclude that a reduction had been made, and a case existed for a 
jury whether the plaintiff had not sustained injury through a breach of 
the defendants’ duty. Halsey et al. vs. Adams et al., 734. 


8. MISREPRESENTATION IN APPLICATION BY. 


Where the application was prepared and indorsed by one who purported to 
be the agent, and accepted by the company, it cannot repudiate a mis- 
statement made in it on the ground that he had no written certificate of 
appointment as agent. 


Where such agent had inspected the building, the fact that a frame addition 
was not mentioned in the application where the fire did not originate, 
there was not necessarily the misrepresentation of a fact material to the 
risk. The question is for the jury. Landes vs. Safety Mutual Fire Ins. 
Co. of Lebanon, 564-5 


9. Or Company or INSURED—NOTICE. 


The agents of the company were also engaged by insured to superintend the 
erection of his building, insure it, and collect the rents. On its com- 
pletion they obtained his consent to insure in companies they expected 
to represent, and did so, retaining the policies; but on being notified to 
cancel they did not notify the insured or return to him the unearned 
premium which had been forwarded to them, while canceling the policy. 

Held, That as to the insurance they were agents of the companies and notice 


to them was not notice to the insured. British America Assur. Co. vs. 
Cooper, 950. 


















Digest Index, 1899. 1047 


10. Or INsuRED on ComMPANy. 






Application for insurance on stock alleged to be in liquidation was made to 
an agency firm, who declined it for their companies, but who requested 
permission to place it with another agency so that they might share the 
commissions, which was granted. The second agency, after deciding 
that the stock was not within a prohibition of their company against in- 
suring such stock, issued the policy. The company did not learn of the 
issue of the policy until after the loss. 

Held, That the prohibition did not invalidate the insurance unless the limita- 
tion of the agent’s authority was known to the insured. 

Held, That the original agents who placed the insurance were not agents of 
insured, but acted as solicitors for the agents who wrote the insurance, 
and their knowledge of the prohibition was not knowledge of insured. 
Teutonia Ins. Co. vs. Ewing et al., 282. 











Poe 






11. Parot Conrract—NoONDELIVERED PoLicy—EvIDENCE. 






The agent as the result of some oral negotiations prepared a policy and 
undertook to deliver it, but failed to find the insured and retained it 
until after the tire, when it was delivered to an agent of insured, but 

later premium tendered by the latter was refused. 

a4 Held, That it was necessary to show an oral contract existing before the fire 

z when it was claimed by defense that policy was only prepared in hope of 
securing its acceptance by insured. 

Held, That statements of the agent as to facts regarding the transaction 
prior to delivery of the policy are part of the res geste, but declarations 
made thereafter regarding past transactions when not acting in con- 
nection with this special business are not admissible. Crawford et al. v8. 

Transatlantic Five Ins. Co., 935. 


12. 


4 A violation of the provisions of section 3124, Rev. Codes, forbidding any 
‘ agent to act for any insurance company in transacting the business of 
insurance without procuring a certificate of authority as therein speci- 
fied, is a crime under the laws of this State. In re Hogan, 520. | 
















WHEN UNAUTHORIZED. 







See Accripent 2; AppiicaTION 1; Broker 1; CANCELLATION 1; EVIDENCE 1; 
InpustRiaAL INsuRANCE; Limitation 1; Occupation 1; OTHER INSURANCE 2, 
4, 7, 8; Premium 4, 9; Premium Nore 2; Proors or Loss 2; ReEcision; 
Renewat; Trit.e 5, 6,7; Vacanr 1, 2. 








ALIENATION. 


In Case oF Live Stock. 






Where a policy of insurance upon a horse stipulates that the same shall be 
void in the event of a transfer of the property without the assent of the 
insurance company, a promise by the company or its agents to ratify such 
transfer upon certain conditions imposed upon the transferee, which were 
never complied with, does not amount to a waiver of the forfeiture. 

There being no written transfer of the policy in this case by the assured, the 
holder thereof had no right to bring an action upon the same in his own 
name. Hubert vs. Southern Live-Stock Ins. Co., 1036. 












See MortGaGEE 1, 


AMALGAMATION. See BENEVOLENT Socrety 4. 





APPLICATION. 


DeatH BerorEe DELIVERY. 










1. 


The application secured by the solicitor, who, it was claimed, agreed in the 
presence of a general agent that the policies should be delivered if the 
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application was accepted, was forwarded to the company and a policy 
issued and forwarded to the local office where it was given to the 
solicitor to deliver; but before he could do so he was wired to hold for 
further investigation as to a material warranty, and three days later the 
applicant was killed, the policy not having been delivered. The appli- 
cation provided that the policy should not take effect until the premium 
had been paid and the policy delivered while in good health. 


Held, That provision was a condition precedent and there could be no 
recovery. Oliver vs, Mutual Life Ins. Co. of New York, 710. 


2. Fause STATEMENT AS TO HEALTH. 


Where answers in an application are manifestly false or material to the risk, 
the provision in the statute of Pennsylvania that such answers, if made 
in good faith, shall not work a forfeiture unless material, does not require 
the question of their materiality or falsity to be decided by the jury. It 
is the duty of the court to determine the question of materiality. An- 
swers to questions as to other insurances, rejection by other companies, 
unless when serious, threatening consumption and spitting of blood when 
it amounted to a hemorrhage, are material. 

Failure to state an ailment which would have caused rejection of the risk, if 
known, was not fraud where its real nature was entirely unknown by the 
insured, 

Where the character of an ailment was such that it must have been known, 
an instruction qualified by the proviso, ‘‘if it was known,” is error. 


The policy was taken out by the husband on the life of his wife, and the ap- 
plication was signed by him without her knowledge, in both their names. 
Held, That knowingly false statement regarding other insurance would avoid 


it where the application was a warranty. March vs. Metropolitan Life 
Ins. Co., 30. 


3. Fravup—RESPoNSIBILITY OF AGENT—REJECTED R1iskK—REPAYMENT OF PREMIUM. 


The application provided that no information or statement, unless contained 
therein, made to any person should be binding. ‘The applicant was asked 
in the application whether he had ever been rejected, and, under advice 
of the local:agent who knew the facts, answered, ‘‘ No.” He had been 
three times rejected. 

Held, That this was a fraudulent misrepresentation which was not waived 
by the act of the agent. 

Where the policy provides that in such case the premiums are forfeited, and 
the policy is avoided on discovery and notice to the insured, within two 
years from the time of issue, and such notice has been given, no tender 
back of premiums is required in order to enforce the forfeiture. United 
States Life Ins. Co. vs. Smith, 412. 


4. HeattH—Estorre, Toroves MepIcat ExAMINER. 


The statute of Iowa provides that where the applicant is declared by the 
company’s medical examiner to be a fit subject of insurance, the com- 
pany shall be estopped to deny that he was in the required condition of 
health, unless the policy was procured by fraud or deceit. 

Held, That false answers as to health by insured cannot be set up in the ab- 
sence of evidence that the physician was deceived or was in collusion 
with insured. Weimer vs. Economic Life Ass’n of Clinton, 659. 


5. MISSTATEMENTS AS TO PREVIOUS REJECTION AND HEALTH. 


The parties cannot contract what statements shall be material where a statute 
provides that they must be material in order to affect the risk. The 
materiality of the statement must be judicially determined. 


The application called for information whether the insured had applied to 
any ‘‘ company, association or society ” for insurance on which a policy 


had not been issued and for the name of such. He answered in the 
negative. 


iG 


a4 
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Held, That the inquiry related to an insurance company, and did not apply to 
a secret beneficial order having a death benefit as a feature. 


Held, Thata rejection by such order which did not appear to have been known 
to deceased, nor to have been founded on good reasons by the medical 
examiner would not affect the case, since it was an innocent misstate- 
ment made in good faith. 


Held, That statements as to diseases in the application are material. but the 
insured is not obligated to remember all his temporary ailments and 
functional diseases which did not permanently impair his health. Fidelity 
Mutual Life Ass’n vs. Miller, 487. 


6. Resectep Risk. 


A statement in the application that the applicant had never been rejected by 
another company cannot be rebutted by showing that the applicant 
afterwards told the medical examiner, who was also an agent, that he 
had been rejected, and the latter replied that it made no difference, as it 
was by a beneficial, and not an old-line company. 


Where in such case it was also shown that he was not in a sound, physical 
condition as warranted by the application, a verdict was rightly di- 
rected for the company. Meyer-Bruns vs. Pennsylvania Mut. Life Ins. Co., 
377. 


7. REPRESENTATIONS AS TO HEALTH. 


Where the application, the by-laws, and the policy of an assessment associ- 
ation made the application a warranty, an untrue answer avoids the 
policy, though not material to the risk. 


The application stated that no physician had treated the insured in thirty 
years, whereas he had been repeatedly so treated; that two companies 
had rejected his application, whereas there were six; that he had been in 
good health for a year and had not gone away for his health, whereas he 
had been treated for albumen repeatedly, had gone abroad for his health, 
and consulted foreign physicians. 


Held, That the representations were breaches of warranty which forfeited the 
policy. Aloe vs. Mutual Reserve Fund Life Ass’n, 293. 


8. User or Introxicatine Liquors. 


Where, in a contract of life insurance in a mutual benefit society, it is 
stipulated that the insurer shall not be responsible under it if the health 
of the insured shall become impaired by the use of narcotics or alcoholic, 
vinous, or malt liquors, this stipulation amounts to a promissory war- 
ranty on the part of the insured, and a breach thereof will work a for- 
feiture of the policy. 


The uncontradicted evidence in this case showing such a breach of war- 
ranty by the insured, it was not error in the court to direct a verdict for 
the defendant; and it is immaterial at what stage of the trial, after 
evidence and argument is closed, this direction is given. Waters vs. 
Supreme Conclave Knights of Damon, 157. 


9. Use or Intoxicatinc Liquors. 


Onder Ky. St. § 639, providing that no misrepresentations in an application 
for a policy of insurance shall prevent a recovery unless material or 
fraudulent. false statements by an applicant that he does not use intoxi- 
cating liquors will invalidate the policy, though he be not addicted to 
the intemperate use of such liquors; the rule being different, however, 
2 to his past habits in that regard. Union Central Life Ins. Co. vs. Lee, 
171. 


10. Wuen Nor a Contract—AvTHORITY OF AGENT. 


Where, in a particular instance, the legal agent of an insurance company had 
no authority except to forward to it, for approval or rejection, an appli- 
cation for insurance, and this was known to the applicant, a mere oral 
statement by the agent to the applicant that the insurance, if granted, 
would be operative from the date of the application, was not binding 
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upon the company, the more especially when it was in the application 
stated that the insurance sought was desired from ‘the day of 
” in one year to ‘‘ the —-—— day of ” in another. 

Though the company’s general agent may, on the receipt by mail of such ap- 
plication, have approved the same, and may by letter have directed the 
issuance of a policy by the local agent, this constituted authority to issue 
one effective only from its date, and not one protecting the applicant’s 
property from any prior point of time. Accordingly, if the same had 
been actually destroyed by fire before the application was approved, and 
the general agent acted in ignorance of this fact, the company was not 
bound either to issue a policy or pay the loss. Firemans Fund Ins. Co. vs. 
Rogers, 1025. 

See Acent 1; Poricy; REsEcTED Risk. 


APPRAISERS. See Vatvartion. 


ARBITRATION. 


1. As Evipence—DeEnIAL oF LIABILITY, 


Ex parte appraisement by the insured is not competent evidence of the amount 
of loss, nor are proofs of loss admissible as independent evidence of the 
amount. 


A company is not prejudiced nor estopped from disputing the results of an 
appraisal by insured and other companies in which it refused to join, 
since provision for appraisement is revocable by either party. 


A company is not estopped from demanding that the amount of loss shall be 
proved by competent evidence by denying all liability if such liability be 
established. Penn Plate Glass Co. vs. Spring Garden Ins. Co., 223. 


2. Proors or Loss. 


Where the evidence is undisputed, waiver of proofs of loss is a question of law. 


Demand for appraisers who are to view the loss under a policy provision 
is such a waiver, and where without fault of insured such appraisement 
fell through he was not obliged to furnish such proofs. 


A failure of arbitrators to agree in the absence of bad faith by insured, does 
not obligate him to again arbitrate before bringing suit. Pretzfelder vs. 
Merchants’ Ins. Co. et al., 169. 


3. VAaLipiIty oF AWARD. 


Where an award was based upon an inventory furnished by insured, and 
certified by him to be correct, insured cannot have the award set aside 
for a mistake in the inventory. 

The chancellor will not set aside an award at the instance of insured merely 
because the estimate of appraisers called in the absence of any represen- 
tative of the insurance company, and without notice, differs from that of 
the arbitrators, the damaged goods having since been sold, and the com- 
pany thus prevented from again inspecting them. Kentucky Chair Co. vs. 
Rochester German Ins. Co., 361. 


4, WaAtvER oF. 


The arbitration clause in the Massachusetts standard policy is a condition 
precedent to right of action unless waived. 

The company wrote for further information regarding the proofs of loss, and 
added that it did not admit a liability, but left the question for further 
consideration. After demands for further information from the company 
the insured wrote, demanding settlement. The company did not reply, 
but there was evidence of a denial afterward of liability. 


Held, That the question of a waiver of arbitration was for the jury. Lamson 
Consol. Store-Service Co. vs. Prudential Fire Ins. Co., 70. 
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5. WAIVER oF, 


The insured notified the company of his wish to arbitrate in accordance with 
the policy, but no action was taken by the latter. Subsequently it was 
agreed to arbitrate, but not in accord with the terms of the policy, and 
the appraisers failed to agree. 

Held, That a policy provision making arbitration a prerequisite to suit had 
been waived. 

Held, That letters from insured to the company are admissible as evidence of 
his readiness to arbitrate according to the provisions of the policy. 
Schouweiler et al. vs. Merchants’ Mut. Ins, Ass’n, 541. 


6. WatverR or REPLACEMENT. 


A demand for arbitration under the policy by the company precludes it from 
afterwards exercising an option to repair. An election to arbitrate is 
equivalent to an election to pay rather than replace, although no award 
may be reached. 

An agreement to arbitrate independent of the contract is inadmissible where 
the company pleads the policy provision as to arbitration. 


A provision in the policy that no act done in investigating the loss shall 
waive its provisions does not include arbitration. Elliott et al. vs. 
Merchants’ § Bankers’ Fire Ins. Co., 677. 


7. Wuat 1s—WaAIVER OF Proofs oF Loss. 


Where several companies are involved in a loss under policies that are alike 
and involve no controversy between themselves a joint submission to 
arbitration under a provision common to the policies, is a submission 
under the policy and not outside of it under the common law doctrine 
of arbitration. 

‘Where the policy in such case provided that the arbitration should not waive 
its other provisions, it was incumbent on insured to furnish proofs of loss. 


Such proofs furnished in good faith are not invalidated by mere technical 
defects such as lack of formal address or the address of other insurers, or 
precise location of loss where this was known to the agents, nor because 
the ownership is stated in the present tense. 


Where negotiations are renewed and insured at request of insurer at an ex- 
penditure of time and money keeps an appointment to negotiate a settle- 
ment, previous defects in proofs of loss and refusal to be examined under 
oath as required by the policy, are waived. Wicking et al. vs. Citizens’ 
Mut. Fire Ins. Co., 230. 


8. Wat Witt Avoip—WAIVER OF. 


The selection by insurer of an interested party as arbitrator, will justify a 
refusal by insured to submit to arbitration as stipulated in the policy, 
and persistence in such selection will justify a suit on the policy. 

An averment in such case that the insurer refused to have the loss ascertained 
as provided in the policy, will be sustained. 


Evidence of amount of loss is admissible in such suit. 


Where each party had selected an arbitrator, who had chosen an umpire, and 
after a disagreement during the appraisal, this insured’s arbitrator re- 
fused to act longer, and the insured refused to allow the other two to 
complete the appraisement, on the ground that they were interested, and 
there was no proof of such fact, the insured will not be excused from his 
failure to arbitrate. 

Neither failure to admit liability, nor demand for arbitration is a denial of 
liability which would waive the right of arbitration. Western Assur. Co. 
of Toronto vs. Hall et al., 349. 


9. Wuen Not a WAIVER OF FORFEITURE. 


The company learned after the loss and the appointment of appraisers that 
foreclosure had been begun contrary to a policy provision requiring no- 
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tice of the same. But it permitted the appraisal to proceed without ob- 
jection until after the award and the receipt of proofs of loss pursuant to 
the appraisal which were retained, when it denied liability. The books 
and papers of insured were produced at trouble and expense to itself dur- 
ing the appraisal. The policy stipulated for the examination of the 
books and an appraisal, and that no act or requirement relating to the 
determination of the loss should be deemed a waiver of forfeiture. 

Held, That the insured had not been misled by any act of the company, and 
the latter did nothing but remain silent according to the evidence when 
it was not obligated to speak, therefore, there was no waiver of forfeiture. 
Gibson Electric Co. vs. Liverpool § London § Globe Ins. Co., 629. 


See REPLACEMENT. 


ASSESSMENT. 
1. PayMENnT TO EXAMINER—REINSTATEMENT. 


The assessment was paid to the company’s local examiner by insured to be 
forwarded with his own. The examiner who was not authorized to 
receive assessments forgot to forward it until four days later, when he 
sent check with notice that it was for both. ‘The assessments were two 
days overdue. The company retained the check, but notitied the insured 
that in view of the delinquency an inclosed health certificate must be re- 
turned before crediting him. The insured returned the certificate signed 
and continued paying assessments until his death, when it was claimed 
the proofs of death showed the certificate to be false. 


Held, That payment to the examiner was not payment to the company that 
prevented lapse. 


Held, That the insured acquiesced in the continuation of the insurance on the 
basis of the certificate. 

Held, That a policy provision that it shall be indisputable after two years, if 
the insured pays all assessments and observes regulations as to occupa- 
tion and employment, bars the company from disputing the truth of 
statements in the certificate of reinstatement after two years. Teeter vs. 
United Life Ins. Ass'n, 673. 


2. Recovery BY RECEIVER IN Case OF UNAUTHORIZED INSURANCE. 


The agent in Vermont informed the insured that his risk could only be placed 
in an unauthorized company, and he could only act as agent for in- 
sured. He forwarded the application signed by insured to the home 
office of the mutual company in Massachusetts, and was instructed by it 
to collect the premium on the policy which was forwarded to him. 


Held, In an action by the receiver of the company to recover an assessment on 
the insured, that the policy was a Massachusetts contract, governed by 
the laws of that State and valid under the laws of Vermont permitting 
residents to insure at the home offices of unauthorized companies. 


Held, That the assessment made in Massachusetts was enforcible in Vermont. 
Baker vs. Spaulding et al., 470. 


3. REINSTATEMENT IN CASE OF DEFAULT. 


The certificate of mutual assessment company provided that it should be 
absolutely void in case of failure to pay assessment, or if the insured be- 
comes habitually intemperate, or if obtained contrary to the rules of the 
association. But the trustees might reinstate delinquents on such terms 
as they deem just. A delinquent applied to be continued, and was told 
by the secretary that a health certificate must be furnished from the 
company’s physician. It was accordingly procured, stating by the in- 
sured that he was in good health and if not found true, that he would 
stand an examination and submit to the action of the trustees. It was 
indorsed by the physician as in his opinion true, and that insured was 
in good health. Afterwards, without the knowledge of insured, the 
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manager of the company had the physician indorse on it a statement 

that he could not recommend him as a good risk. 

Held, That the insured was justified in assuming that he would be reinstated 
on procuring the certificate, and its acceptance waived forfeiture. 

Held, That the subsequent act of the manager could not affect the case. 

Evidence in this case held sufficient to show a custom to accept payment of 
delinquents if in good health, and in such case a delinquent may rely on 
the usage. 

Held, That where in reliance on such usage, an offer of payment is made and 

refused, no actual tender is needed and no acquiescence on a forfeiture is 

shown by neglect to tender subsequent assessments, nor on refusal ot 

reinstatement is insured obligated to sue for the same under penalty ot 

forfeiture. Jones vs. Preferred Bankers’ Life Assur. Co., 826. 


4, 


The policy of a mutual company was suspended under provision of its by- 
laws for nonpayment of assessments. 

Held, That a letter from the company stating that the loss would be paid, 
followed shortly after by another denying liability where the condition 
of insured was not affected by the first letter was not a waiver. Joey vs. 
South Carolina Mut. Ins. Co., 549. 


See Action 4; BENEVOLENT Soctety 3. 


















WAIVER OF. 










ASSESSMENT COMPANIES. See Suicrpe 3. 


Rap eerie 2 


ASSESSMENT COMPANY. See Practice. 






ASSIGNMENT. 
z. 


Held, That the policy, being valid when issued, was assignable by plaintiff 
to H., and by H. to the bank. 


‘Also, that the bank would take the policy subject to the equities of the 
plaintiff, unless the conduct of the latter was such as to equitably estop 
him, but the mere fact that the assignment from him to H. was absolute 
in form would not create such an estoppel. 

But the laches of the plaintiff, and his practical abandonment of the policy 
for eleven years, by neglecting to take any active measures to recover it 
from H., and neglecting during all that time to pay the premiums neces- iat] 
sary to keep it from lapsing, would estop him from asserting any rights 
under the policy, or attempting to avail himself of its benefits as against | 
H. or his assignee, the bank, who had kept it alive by paying the pre- it 
miums at his own expense. Brown vs. Equitable Life Assur. Soc. of ; 

United States, 843. 


2. 


D. took out two policies on his life for the benefit of his estate and assigned 
them to his employer, who had advanced the premiums. The employer 
was charged, under suspicious circumstances, with causing the death of 

; D., but on trial was acquitted. 

; Held, That the law will not presume fraud, and a decree forfeiting the amount 
of premiums to the company and giving the balance of the insurance to 
the estate will not be disturbed. New York Life Ins. Co. vs. Davis et al., Hey 
467. | 

3. Or CLraim—SvFFICIENCY OF. 









EsTopPE.L. 





















INSURANCE OF EMPLOYEE—FI'RAUD. 








Action by the assignee of the insured on a policy of insurance against loss 

by fire. i tl 
Held, That it appears from the complaint that the assignment was made after 
the loss. 
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The complaint alleged the total loss and destruction of the property covered 
by the policy, and that thereafter the insured transferred and assigned 
to the plaintiff ‘all his interest in the policy of insurance.” 

Held, That this sufficiently alleges an assignment of the claim for the loss. 
Morley vs. Liverpool § L. § G. Ins. Co., 56%. 


4. TITLE In Cass oF INSOLVENCY — WAIVER OF Proors OF DEATH. 


A life policy was assigned by insured to his brother and the assignment duly 
assented to. By his will the brother gave the policy to his children, in 
trust for grandchildren. All the parties afterward assigned it to one of 
these children, in trust for the benefit of all. The assignee subsequently 
became insolvent and the insured died. 


Held, That the legal interest and the right of action passed to the assignee’s 
trustee in insolvency, and such action cannot be defeated by allying 
equities of others. 

Held, That failure of those having an interest in the policy after the death of 
the insolvent to furnish proofs of loss after the death of insured within 
the stipulated time did not work a forfeiture when such proofs were fur- 
nished immediately on the discovery of its existence. 

Held, That a denial of liability without assigning a reason was a waiver of ob- 
jections to timeliness of proofs, as was a proposal of settlement and nego- 
tiations to that end and objections to their sufficiency or correctness. 
McElroy vs. John Hancock Mut. Life Ins. Co., 22. 


5. VALIDITY OF. 


In order to transfer the legal title to a policy of fire insurance from the person 
to whom the policy was issued to another, the assignment thereof must 
be in writing, and one other than the person to whom it was issued can- 
not, in his own name, maintain an action thereon, unless the policy has 
been duly assigned to him in writing. National Fire Ins. Co. of Hartford 
vs. Grace, 379. 


6. WuHen Mabe As Security—INTEREST OF PARTIES. 


The defendant issued a policy of insurance on the life of the plaintiff, payable 
to himself in twenty years. Subsequently plaintiff assigned the policy 
to H., by a written assignment absolute in form, but in fact merely as se- 
curity or indemnity for a loan which he agreed to procure for the plain- 
tiff, but which he failed todo. H_ , however, remained in the possession of 
the policy, and subsequently assigned it to a bank as security for a loan, 
which he has never repaid. ‘Ihe bank made the loan relying on the ab- 
solute assignment from plaintiff to H., and believing, from an examina- 
tion of it, that H. was the owner of the policy, and without any knowl- 
edge that plaintiff had any claim to it, or of any equities between him and 
H. When the policy matured, the defendant paid it to the bank, but 
with notice of plaintiff’s claim. From the time the policy was assigned 
to H. until it matured, H. paid the premiums on it, which plaintiff has 
never repaid. Held, that the bank took the assignment of the policy sub- 
ject to the equities between plaintiff and H., and that plaintiff was not 
estopped, as to the bank, to assert his rights, by the fact that he had ex- 
ecuted and delivered to H. an assignment of the policy absolute in form, 

But held, also, that H. had a lien on the policy for the premiums he had paid ; 
that this right passed to the bank by his assignment, and, to the amount 
of the premiums paid by H., it was entitled to the money on the policy. 
And the payment by the defendant to the bank constituted a defense, pro 
tanto, to an action on the policy. Brown vs, Equitable Assur. Soc. of 
United States, 315. 

See Action 1; INsuRABLE INTEREST 2. 


AVERAGE. 
LiaBILIty WHEN FREE FroM—ABANDONMENT. 


Personal effects were insured under a marine policy free from average. The 
effects were totally destroyed except a few articles, and the insured 
abandoned as a total loss. 
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Held, That in such case the policy should be applied distributively to the 
various articles. 


Held, That under such application the insurer was liable for the articles 
totally lost. 

Held, Where the language of the contract does not clearly express the inten- 
tion, it will be construed most strongly against the insurer. 

Held, That where the policy by an English corporation provided that the 
claims are to be established according to the rules of the English Lloyds, 
it may be presumed that the words in the policy are used in the sense in 
which they are understood in the English law. 

Held, That where the ordinary free-from-average clause contained the excep- 
tion, ‘‘ Unless the vessel or craft be stranded, sunk, or burnt,” and there 
was also a written stipulation, ‘‘ Warranted free from all average,” with- 
out any exception, the ambiguity will be resolved in favor of the insured, 
and in case of stranding he would be allowed a recovery for partial loss. 

Held, That the value of the damaged articles saved should be credited to the 
insurer, and deducted from the total insured value of the effects. Canton 
Ins. Office (Limited) vs. Woodside et ux., 269-70. 


BENEVOLENT SOCIETY. 
1. . INSURANCE oF NONDFPENDANT. 


A beneficial corporation whose charter provides that its particular business 
shall be to afford material aid to its members and their dependents, by 
establishing a fund for the relief of sick and distressed members, and a 
benefit fund, from which, on the death of a member, a sum not exceeding 

$5,000 shall be paid to the family or dependents of such member, is not 
authorized to issue a benefit certificate providing for payment to one not 
dependent upon such deceased member. 

A petition in an action against such a corporation, brought to recover upon a 
benefit certificate, in which the plaintiff is described simply as a brother 
of the deceased member, and containing no allegation showing that such 
brother was in any way dependent upon the deceased member, is bad on 
demurrer, and will not support a judgment. 

Where such a corporation has issued a benefit certificate to a member payable 
upon his decease to his wife, and afterwards, acting upon a mistaken be- 
lief induced by the representation of the member that such certifleate has 
been lost; issues and delivers to the member a second certificate for a like 
amount, payable two-thirds to the wife, and one-third to a person who is 
a brother of the member, but not a dependent, such second certificate will 
be held invalid, and the first be given full force and effect. Supreme 
Council Catholic Benev. Legion vs. McGiness.—McGinness vs. Supreme 
Council Catholic Benev. Legion, 303-4. + 


2. LIABILITY OF. 


Where an association, regulated by by-laws and a constitution, was after- 
wards incorporated, and the charter did not provide for modifying any 
member’s previous contract without his consent, the liability on such 
contract will be governed by the original constitution. Carnes vs. Iowa 
Traveling Men’s Ass’n, 345. 


3. Riauts oF CLAIMANTS WHEN INSOLVENT. 


In an action to wind up a benevolent society, the rights of the members to 
preference in the division of the assets are to be determined by the con- 
stitution and by-laws and contracts of the order and by the rights as they 
existed at the beginning of the action. 


Where the losses were to be paid from a fund, raised and kept up by assess- 
ments whenever a loss was paid, and when needed directly from such 
assessments, and each claim was for a definite amount, and each assess- 
ment notice stated the names of the deceased members entitled to share 
in the fund, the proceeds do not inure to the special benefit of the benefi- 
ciaries of such deceased members so as to make them preferred claimants. 
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Where such assessments had already been paid to previous claimants the 
beneficiaries could not claim a preference in other funds in the hands of 
the receiver. People vs. Grand Lodge of Empire Order of Mutual Aid of 
State of New York et al., 3. 


4. TRANSFER OF ORGANIZATION AND MEMBERSHIP, 


The directors of a benevolent association attempted to transfer to another 
corporation property which represented the accumulation of dues and 
assessments for the benetit of such members as would transfer their 
membership to the transferee. 

Held, That they had no power, without legislative authority or action of their 
members, to transfer ‘‘ the franchises, organization, property, and control” 
of the association to another. Temperance Mutual Ben, Ass’n vs. Home 
Friendly Society of Baltimore, Md., et al., 88. 


5. Watver or By-Law—OuvusteEr or Court. 


The by-laws of a fraternal society, provided that a defaulting member should 
be reported as suspended, The member died from an accident on the day 
his wife forwarded an assessment that had been delayed in payment. A 
similar previous delay had been followed by a threat of suspension, and 
payment had been made. No report of suspension was made. 

Held, That the facts justified a finding that the by-law had been waived. 

Held, That a fraternal society cannot by its by-laws make the officers of a 
branch, agents of the insured, nor shut up a member to a decision of its 
own tribunals as to liability and preclude resort to the courts. McMahon 
vs. Supreme Tent, Knights of the Maccabees of the World, 801. 


6. WHEN AN INSURANCE Co.—LIMITATION. 


An insurance corporation furnishing life or casualty insurance in consider- 
ation, in whole or in part, of contributions by its members on a basis of 
equality, sufficient to meet its expenses and matured memberships as the 
necessities therefor arise, is a benefit or beneficiary corporation furnish- 
ing casualty or life insurance upon the mutual assessment plan within 
the meaning of chapter 418, Laws 1891, exempting certain insurance 
organizations from the general insurance laws of the State. 

An insurance corporation not organized under the laws of this State, that, 
in compliance with the statute, maintains an attorney within this State 
upon whom process can be served in actions commenced in its courts, is, 
nevertheless, a nonresident within the meaning of section 4231, Rev. St., 
and not entitled to the benefit of the statutes of limitations. State vs. 
National Acc. Society of New York, 793. 


See SuicipE 1, 


BENZINE. See Risk. 


BOOKS OF ACCOUNT. 


EVIDENCE AS TO. 


The insured stated in the application that he kept sale and merchandise 
accounts. In his evidence he testified that such were kept at that time, 
but not at the time of fire. 


Held, That the truthfulness of his answer was for the jury. Landes vs. Safety 
Mutual Fire Ins. Co. of Lebanon, 564-5. 


See Proors or Loss 2, 4, 7. 


BROKER, 


1. AGENcY oF—OTHER INSURANCE. 


A broker was employed by the insured, with privilege to place the insurance 
as he might elect. He filled and signed the application which he made 
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to a general agent and received the policy, being allowed a share of the 
commission by the agent. 


Held, That he was not the agent of the company in respect to his knowledge 
of other insurance in violation of the policy. 

The California law, which includes brokers among the agents of foreign com- 
panies whose conditions of doing business are prescribed under certain 
penalties, does not affect the relation of principal and agent as between 
the broker and the insured. 


The policy provided it should be void in case “ the insured now has or shall 
hereafter make or procure other insurance.” 

Held, That contemporaneous other insurance is within the provision. United 
Firemen’s Ins. Co. vs. Thomas, 500. 


2. CANCELLATION AND SUBSTITUTION OF OTHER INSURANCE BY. 


A broker was employed to procure $40,000 additional insurance on property 
already insured for $60,000. He was authorized to select the companies, 
and had at previous times procured substituted insurance where policies 
had been canceled, which had been accepted by the insured and the 
canceled policiesreturned to him. He procured the insurance, and the 
policies were delivered to the insured. Afterwards the companies noti- 
fied him of their desire to cancel and substituted policies were contracted 
for and in the mails at the time of fire, making with the original a total 
of $127.000 of insurance. 

Held, That the broker was authorized only to procure $100,000 of insurance, 
and both sets of policies were not in force. 

Held, That the subsequent course of the insured in treating only the substi- 
tuted policies as in force, though the old policies had not been given up, 
raises the query whether there could be a ratification after the loss. 

Held, That though the broker would not ordinarily be authorized to accept 
notice of cancellation and to substitute other policies, the previous 
course of dealings between him and insured was sufficient evidence that 
he had such authority in this case. 

Held, That the substituted policies were in force, and the liability on the 
original policies had ceased, and the latter could not be treated as con- 
tributing with the former. White et al. vs. Insurance Co. of New York.— 
Same vs. German Alliance Ins. Co., 557. 


BUILDING. 


FAL oF. 


In case a loss is occasioned by the fall of a building through the owner’s 
failure to protect and keep same in a secure condition, he must repair 
the same, and not the insurance company, in the absence of clear proof 
that such loss is covered by its risk. Alter vs. Home Ins. Co., 900. 


See Faux or Britpine; Morreace 2. 
BURDEN OF PROOF. See Surcrpe 1; Tirtez 1. 


CANCELLATION. 


1. Evrrect or RecEtvERsHIP—COMPENSATION OF AGENT. 


A policy provision that it may be terminated at any time at the request of 
insured makes the delivery to an agent for cancellation an immediate 
termination. 

The contract right to terminate is not affected by the appointment of a 
receiver. 

Whether the return premium should be pro-rata or at short rates must be 
determined by the contract regardless of the receivership. 

The contract is not terminated by the appointment of the receiver, and losses 
happening thereafter are provable claims against the estate. 
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The compensation of agents must be determined by their contracts, express 
or implied, and the general course of business is evidence. The fact that 
full premiums, less commission, have been allowed on canceled policies in 
some circumstances as a matter of expediency does not establish such 
allowance as a matter of law. Insurance Commissioner vs. People’s Fire 
Ins. Co., 931. 

2. UNEARNED PREMIUMS. 


The policy provided that if the premium had actually been paid the unearned 
portion should be returned if canceled. A note was given to the agent for 
the premium, who retained it as his own and paid the company in cash. 

Held, That the company must return the unearned premium in cash to the 
insured in order to cancel. W’hanix Assur. Co. of London vs. Munger 
Improved Cotton Mach. Mfg. Co., 248. 


3. Wuatis NECESSARY. 


Return of unearned premiums is not necessary in order to avoid a policy 
where the removal of goods from the premises insured forfeited the insur- 


ance by the terms of the policy. 

The issue was raised whether a return of the policy by the insured was made 
because it was renewed in order that it might be changed. 

Held, That an instruction that the return of unearned premium was necessary 
in order to cancellation was irrelevant. Davison vs. London & Lancashire 
Fire Ins. Co., 152. 

See AGENT 7; BrRoKER 2; MortGaGE 2; PREMIvM 7. 


CARRIER. See Rariroap 1. 
COINSURANCE. See REneEwat. 


COLLISION. 
NEGLIGENCE — LIMITATION, 


Negligence is no defense against an insurance contract unless specifically 
made 80. 

The owner of a tug was insured against such accidental damage by collision 
as he might be legally liable for. ‘The tug was warranted not to go out 
of the usual channels with her tow, and the owner warranted the contract 
to be free from ignorance or want of ordinary care or skill on the part 
of the master or pilot 

Held, That the want of skill or care applied only to going to or from some 
port which the master, through ignorance, shquid not have attempted, and 
not to a partially intoxicated condition of the pilot which was not dis- 
covered at the time. 

The policy provided that the suit must be brought within a year, and that the 
liability of the owner must be first legally established. 

Held, That the limitation did not commence until the required proofs of loss 
could be furnished from a judicial finding as to the vessel’s liability. 
Rogers vs. Aitna Ins. Co. of Hartford, 808. 


COMBINATION. 


1. Ratrine By Loca Boarp. 


The Missouri act of 1887 providing that any corporation doing business then 
which should become a member of any combination to regulate premiums 
should be guilty of conspiracy, provided that fire insurance companies may 
regulate the premium in cities having a population of 100,000 or more, is 
not in violation of a constitutional prohibition against any local or special 
law granting a corporation any special privilege, since it applied to all 
companies and all cities of that class. 
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The organization of a local board to regulate rates in such cities is not illegal. 
State ex rel. Crow, Att’y-Gen., vs. Aitna Ins. Co. et al.—Same vs. American 
Cent. Ins. Co., 856. 


as 






2. To Fix Rates Outside THE STATE. 







An act of Arkansas provided that any corporation, partnership or individual 
entering into any combination or agreement to fix the price of insurance 
against fire should be judged guilty of conspiracy, and subject to a penalty. 

Held, That the fact that the Legislature, before its passage, knew that the 
attorney-general construed the act to mean that no foreign corporation 
could do business there which entered into a combination to fix rates 
anywhere in the world, and rejected an amendment which would limit 
its operation to Arkansas, does not conclusively show that the Legislature 
adopted his construction. 

Held, That such legislation would be unconstitutional and void as to such 
exterritorial portion, and therefore such construction should not be 
adopted unless required. 

Held, That the Legislature did not intend the act to apply to combinations 
outside the State and not affecting its interests. State vs. Lancashire Fire 
Ins. Co., 605. 


anes 
SHE 
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COMMISSIONS. See AcEnt 10. 


a 


CONSTRUCTION. 


MANUFACTURING ESTABLISHMENT, 


The insured property was merchandise and machinery used in manufacturing. 
The policy provided that, if the insured property be a manufacturing 
establishment, its nonoperation would avoid the contract. Held, That 
the insured machinery was not a manufacturing establishment, within 
the meaning of the policy. Phenix Ins. Co. of Brooklyn vs. Holcombe, 238. 


See DescripTIon 1. 


CONTAINED IN. See Risx 10. 










CONTRACT. 


In RESTRAINT OF TRADE. 


All contracts in restraint of trade, where the operation thereof is general, are isl 
void as against public policy. Metzger vs. Cleveland § Adams, 176. i 


See Appuication 10; Lex Locr 1, 2. 


CONTRIBUTION. 


In CasE oF SPECIFIC AND BLANKET POLICIES. 






The policy containing the contribution clause covered specifically three items 
as did another similar policy. There was also a blanket policy covering 
the whole. The loss was total. 


Held, That as the specific policies could not be converted into blankets, the 
blanket must be made specitic by the proportion, as the value of the 
property is to the amount of blanket insurance, so is the value of each 
item to the insurance on each, and each company must pay in the ratio 
of the amount of its insurance to the total amount insured on each item. in| 

Chandler vs. Insurance Co. of North America, 1028. 1} 










CORONOR. See Surcrpe 1. 


COUNTERSIGNING. See Lex Loci 2. 
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CREDIT INSURANCE 


INsOLVENCY—NOTICE oF Loss. 


Statements in the application must be treated as warranties, and not as 
mere representations, where they are specifically declared to be such in 
the application, which is part of the contract. 

Where the policy is issued and the loss is payable in another State, the fact 
that an application for insurance against insolvency was made out by the 
applicant in his own State does not make the policy a contract to be con- 
strued by the laws of such State. 

Notice of loss sent too late, according to the provisions of the policy, is not 
waived by failure to reply to a letter from insured at the time, inquiring 
if anything more was needed. 

Such notice was required to be given on blanks furnished by the company, in 
the form prescribed, within ten days after learning of the insolvency. 
The blanks made no reference to insolvency, but called for answers as to 
the failure of the debtor. 

Held, That a confession of judgment by the debtor, and a suspension of busi- 
ness from a sheriff’s seizure, was a commercial failure, and a timely no- 
tice was sufficient. The subsequent return of an execution as unsatisfied 
did not require a second notice. American Credit Indemnity Co. vs. 
Carrollton Furniture Mfg. Co., 849. 


CREDITOR. See Lex Loci 2; MorraacEe Cuavse. 


DELIVERY. 


1. WHat ConstiivTEs, 


A policy deposited by the company in the postoftice directed to the insured 
at his place of residence, is delivered. Triple Link Mut. Indemnity Ass’n 
vs. Williams, 621-2. 

2. Wuat 1s SUFFICIENT. 

Where one to whom the policy was delivered for insured, who was sick, put 
it in his safe, and kept it, by request of the wife of insured, there was a 
sufficient delivery. Connecticut Indemnity 88’n vs. Grogan’s Adw’r, 1031. 

See AcEnT 11; INcumBRaNcE 1; Lex Locr 2; RENEWAL. 


DESCRIPTION. 


1, CHANGE oF LocaTION. 


The policy insured the fire department of a village ‘‘ while located and con- 
tained as described herein and not elsewhere.” The property burned 
while being used at a fire. 

Held, That the policy applied only while contained in the place designated, 
and was not liable for the loss. Village of L’ Anse vs. Fire Ass’n of Phila- 
delphia, 369. 

2. HARVESTER IN USE. 

A harvester insured while in use in T. County is not covered when not in use 
and stored away in a shed. 

Where the use is thus restricted in the policy to certain purposes, a provision 
in the California Code that an alteration in the use or condition of the 
insured property from that to which it is limited in the policy which 
does not increase the risk, does not affect the insurance, does not apply. 
Slinkard vs. Manchester Fire Assur. Co., 987. 


3. LimIvraTIon. 


Laws 1895, § 52, provides: ‘In all insurance against loss by fire the condi- 
tions of the insurance shall be stated in full, and neither the application 
of the insured nor the by-laws of the company shall be considered as a 
warranty or a part of the contract, except so far as they are incorporated 
in full into the policy.” 
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Held, By reason of this section, the description of the property insured, or 
the location thereof, as found in the application (not made a part of the 
policy), does not limit the description stated in the policy. 

Held, Where accounts between a party to the action and third parties are 
material evidence, his books containing such accounts are admissible in 
evidence when proved by such party in the manner provided by Section 
5738, Gen. St. 1894. Coleman vs. Retail Lumberman’s Ins. Ass’n, 650. 


See Construction; RartroaD 1; Risk 8; Trrxe 10. 
DEVIATION. See Pronisirep Port. 
DISEASE. See Heatra 5. 


DISHONESTY. 


LIABILITY FOR. 


The insurance was against dishonesty of a soliciting agent for a tailor. The 
tailor, by agreement, was to ship goods to the agent, which were to be 
returned, if not accepted by the customer in thirty days, or, if accepted, 
the money was to be collected and remitted. Goods shipped were not 
accounted for. It was not shown whether they were received by the 
agent or whether money had been collected or credit given for them on 
delivery. 

Held, There was no proof of criminality which would entitle to recovery on 
the insurance. » Reed et al. vs. Fidelity § Casualty Co., 364. 


DIVIDENDS. See Parp-up Poticy. 
DURATION. See Risk 4. 
ELECTRIC LIGHT. See Preapine 2. 
EMPLOYEE. 


Action UNDER PAroL AGREEMENT—NONPAYMENT OF PREMIUM. 


It is claimed that application was made to the agent for a policy on the em- 
ployees of plaintiff, and the agent agreed that the insurance should be in 
force un'til notice of rejection of application by the company. Notice of 
rejection was received by agent, but not given to insured until after the 
loss. No premium had actually been paid. 

Held, That such a parol agreement is enforcible by a court of equity, but in 
this case there being no right to the delivery of a policy the action is 
properly at law to recover the parol contract. 

Held, That where the contract is made by a master for the benefit of a servant 
the former is the trustee of an express trust, and the latter need not be 
joimed, 

Held, That where no credit for the premium due is asked, it cannot be objected 
that more was given. Fidelity § Casualty Co. vs. Ballard § Ballard Co., 227. 


See AssIGNMENT 2. 


ENTIRE CONTRACT. 


1. Fase SwEARING IN CASE OF. 


A policy of insurance on a building and contents, the premium being distri- 
buted part to each species of property, is a single, indivisible contract, 
and under a general forfeiture clause in the policy, if one part of the risk 
is affected, the entire risk is affected. What bars a remedy on the policy 
as to one part of the property, bars the remedy as to all. 

Ifa policy of insurance cover a building and contents, and the entire property 
be destroyed by fire, and the policy contain a clause forfeiting all claims 
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thereunder and barring all remedies thereon in case of any false swear- 
ing in regard to the loss, and there be such false swearing, which does, 
or is liable to, prejudice the insurance company as to any part of the 
property destroved, the effect is to forfeit the entire loss. Worachek vs. 
New Denmark Mut. Home Fire Ins. Co., 569. 


2. In Cast or SpeciFic INSURANCE AND MORTGAGE, 


A policy of insurance, in which the sum thereof is stated in the aggregate, 
but further expressed in a specific amount on each several designated 
portions of the insured, property, is not an entire and indivisible contract ; 
but as to each division of the property it is entire, though there may be 
included in a division several articles. 


A condition or provision of such a policy will not be construed as applicable 
to the property considered as a whole, but as operative and of force rela- 
tive to each separated portion or division thereof. 


If, of several articles included in one of the divisions of property in such a 
policy, and as to which the amount for which the several articles are in- 
sured are stated in gross, and not in any manner specitically, any are in- 
cumbered by mortgage, it is violative of a condition of the contract 
wherein it is provided: ‘ This entire policy, unless otherwise provided 
by an agreement indorsed hereon or added hereto, shall be void * * * 
if the property now is, or shall become during the term of the policy, in- 
cumbered by mortgage or otherwise ;” and such violation is effective 
ground of defense of the company in an action on the policy for a loss by 
fire of the said articles, orsomeof them. Home Fire Ins. Co. vs. Bernstein, 73. 


See Proors or Loss 3. 
ESTOPPEL. See AssicNMEntT 1. 


EVIDENCE. 
1. Crepit ror PReEmMIuM By AGENT. 


A verdict on conflicting evidence will not be disturbed unless manifestly 
wrong. 


To constitute a life insurance policy operative and of force, it was necessary 
that the first premium should be paid, and in an action on the policy there 
was evidence sufficient to sustain a finding that the general manager of 
the company had extended credit to the party named in the policy for the 
payment of the first premium. Held, That the question of whether such 
credit had been given was a proper one to submit to the jury, and, 
further, that such question was within the issues presented by the plead- 
ings in the case at bar. 


If, for the payment of such first premium, a credit was extended, the policy 
became of effect and binding. 

The statements of an agent while acting in a matter in which he has author- 
ity, and of matters within the scope of his authority, and of and concern- 
ing the businessin hand, made at the immediate time of its transaction, 
or a part thereof, are admissible in evidence against his principal. 


Such statements made subsequent to the close of the transaction, not con- 
nected therewith, and not specially authorized by the principal, cannot 
be received in evidence against the latter. Union Life Ins. Co. of Omaha 
vs. Haman, 8. 


2. OF ConpiTI0Ns or Contract IN MutuaL Company, 


Held, It does nct appear from the application for insurance in a mutual 
company, or the policy issued thereon, or the articles of incorporation 
of the company, for what length of time the insurance was taken, and 
it is competent to prove by parol the length of time for which it was 
taken. 
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Held, It conclusively appears that there was no consideration for the un- 
paid portion of a note claimed to have been executed for the premium, 
Bankers’ Acc. Ins. Co. vs. Rogers, 155. 


See AccipentT 12; Appition; AGENT 11; ARBITRATION 1; Books or ACCOUNT}; 
Fay or Burtpinc; HEALTH 1; OTHER INsuRANcCE 1; Premium 5, 12; PRoors 
oF Loss 1; Resectep Risk; SuicipE 2; Surety 1; VALUATION. 

EXPENSES. See Totat Loss 2. 


FALL OF BUILDING. 


LiABILiTy IN CASE OF—EVIDENCE. 


The policy was on merchandise and provided that if the building or any part 
should fall, except as the result of fire, the policy should immediately 
cease. The building feJl, and the goods were burned, but whether fire 
preceeded the fall was disputed. 

Held, That a request to charge that if the building or goods weve on fire be- 
fore the fall the company was liable, even if the fall was caused by the 
wind, was properly refused, and a charge that if the fire caused the fall 
the company was liable, but not if it was due to the wind, was correct. 

Held, That it was not error to permit the witnesses who saw the fire to express 
their opinions whether the building was standing when they saw it 
burning. Kiesel & Co. vs. Sun Ins. Office of London, 434. 


FIDELITY. See DisHonesty; Svcrety 1. 


FOREIGN CORPORATION. 
JURISDICTION OF CouRTS —ACCOUNTING. 


The provisions in the Code of Virginia that foreign companies must appoint 
agents to accept service and who may represent them in court, and mak- 
ing the officers and agents of such companies liable to claimants in case 
of violation does not affect the rule that courts will not interfere with 
the internal management of such companies. 

A bill in equity was filed against a foreign assessment corporation, alleging 
illegal assessments, the unauthorized adoption of a scheme to the disad- 
vantage of a part of the members, the fraudulent use of funds and illegal 
inducements of members to exchange their contracts ; and it was sought 
to enjoin the association from lapsing the complainant’s policy and to com- 
pel it to exhibit its books and furnish other information in order that he 
might ascertain whether there had been a misappropriation, and that the 
court might fix a proper assessment on the policy. 

Held, That such proceeding and inquiry must be left to the courts of the 
State where the corporation has its domicile. 

Held, That the fact that the policy in question provided that assessments 
should only be increas: d in a certain manner and that the increase had 
been made in violation of the contract, will not justify the courts of 
another State in enjoining such increase. Taylor vs. Mutual Reserve Fund 
Ltfe Ass’n of New York et al., 584. 


FRAUD. See Accrment 10; AppiicaTion 3; AssiIGNMENT 2; Contract 1; 
Premium 5; Proors or Loss 3; Reciston; REJECTED Risk; VALUATION. 


GAS. See AccrDEnNT 5. 


GUARANTEE. See Insurance Company. 
HEALTH. 


1. EvIDENCE As TO. 


Where the evidence as to sound health was conflicting, and would justify a 
verdict for either party according to the credit given it, the question is 
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for the jury whether the insured was in sound health at the date the of 
policy. Dorey vs. Metropolitan Life Ins. Co., 380. 


2. Wuat ConstTITUTEs. 


At the time the policy was delivered and the premium paid, the insured was in 
bed with a cold, which developed into pneumonia from which he died two 
days later. 

Held, That slight temporary ailments are not inconsistent with good health 
within the meaning of the policy, and whether the insured was in such 


good health at the time of its delivery was properly left to the jury. 
Barnes vs. Fidelity Mut. Life Ass’n, 666. 


See Action 1; AppLicaTIoN 2; Premium 5, 9; REINSTATEMENT. 


INCUMBRANCE. 


1. DeEtrivery as WAIVER OF. 


Delivery of the policy with knowledge of existing incumbrance, by an agent 
authorized to deliver or withhold such policies, is a waiver of the incum- 
brance. London § L. Fire Ins. Co. vs. Fischer, 452. 


2. Oran ContTrRAct. 


In an action on an alleged oral agreement to insure, the defense was, among 
other things, that the policy if issued would have stipulated against in- 
cumbrance, the existence of which was not mentioned in the alleged 
agreement. 

Held, That the law presumes that the policy contemplated was the policy or- 
dinarily issued by the company, and the rights of insured in the absence 
of evidence to the contrary will be presumed to be controlled by such a 
policy. 

Held, That where no inquiry is made regarding incumbrances, and no intima- 
tion is given that they would affect the insurance, they are waived by a 


denial of the agreement and a refusal to issue the policy. Sproul vs. 
Western Assur. Co., 118. 


3. WAIVER OF, 


Innocent failure by insured in an oral application to speak of incumbrances 
where no questions were asked and the agent was familiar with the 
facts was not a violation of a policy provision that concealment or mis- 
representation of material facts would work a forfeiture. 

Where in such case the insured was ignorant of the fact that such incum- 
brance would be objectionable to the company or that there was such a 
policy provision, the company waived the provision. 

A harmless error is not cause for reversal. Arthur et al. vs. Palatine Ins. Co. 
Limited, 545. 


See Acent 5; Mecuanics’ Lien. 
INDISPUTABLE POLICY. See Asszssmenrt 1. 


INDUSTRIAL INSURANCE. 


RESPONSIBILITY OF AGENT—INSURABLE INTEREST. 


A niece of insured was induced by an industrial agent to make application 
for a policy on her aunt, the agent filling in her answers, and signing the 
the name of insured, to which the niece who was unable to write, added 
her mark. The niece requested the agent to see insured, and he informed 
her he had done so, and had her examined by a physician. The niece 
paid the premiums. 


Held, That where there was no evidence of death from asthma, an alleged false 


statement in the application, that insured did not have asthma will not 
defeat the policy. 
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Held, That the question of insurable interest of the niece had no application 
to the case where the policy was for the benefit of the aunt’s estate. 
Prudential Ins. Co. vs. Leyden’s Adm’, 174. 


INFLAMMABLES. See Risk. 
INSANITY. See Suicrpe 4. 
INSURABLE INTEREST. 

1. Or Het. 


Policies insuring ‘‘the estate” were procured by one of two heirs, but were 
repudiated by the other heir, who was administratrix. 


Held, That they were competent to insure the interest of the procurer, and he 
was liable for the premium. Phanix Ins. Co. vs. Hancock, 344. 
2. Or PartTNER—ASSIGNMENT. 


In the absence of any evidence of moneyed interest, a partner has no insur- 
able interest in the life of his fellow partner, which will sustain an 
assignment to him from the insured. In case of such policy neither the 
next of kin nor representative of the assignor could recover from the 
assignee the insurance money paid him by the company nor can they 
maintain an action against the company, since the policy was void. 
Powell vs. Mutual Ben. Life Ins. Co. et al., 1033. 


See Action 1; INpDusTR1AL INsuRANCE; RarLRoapD 3. 
INSOLVENCY. See Assicnment 4; BENEVOLENT Soctety 3; CrepiT INSURANCE®* 


INSURANCE COMPANY. 


GUARANTY OF Farm REVENUE. 


A corporation which undertakes to guaranty a fixed revenue per acre from 
farming lands, and which, in order to do so, contracts, for a specified 
consideration, to pay such fixed amount per acre for the crop grown upon 
said land, irrespective of its value, is an insurance company within the 
provisions of sections 4441, 4445, Rev. Codes. In re Hogan, 520. 


See BENEVOLENT Soctety 6. 


INTOXICATING LIQUORS. See Apprication 8, 9; Occupation 2. 
INVENTORY. See Proors or Loss 4. 


IRON SAFE. 


1. Provision Vor. 


A covenant by insured in the policy to keep books, and to keep them locked 
in a fireproof safe at night, is without consideration and void. Mechanics’ 
§ Traders’ Ins. Co. vs. Floyd, 335. 


2. SEPARABLE ConTRACT. 


The policy recited a single gross premium for indemnity of $1,750 ‘on the 
following described property :” $700 on building, $1,000 on stock and $50 
on fixtures. 


Held, That a violation of the iron-safe clause did not affect recovery on 
building and fixtures. Hanover Fire Ins. Co. vs. Crawford.—Crawford vs. 
Hanover Fire Ins. Co., 945. 


3. VIOLATION OF CLAUSE. 


The iron-safe clause may be waived. 


Where the evidence showed that the insured had so neglected to enter and 
write up his memoranda in the ledger in the safe, that the adjuster was 
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left to mere calculation as to omitted items, it was a violation of the iron- 
safe clause that defeated recovery unless waived. Georgia Home Ins. Co. 
vs. Allen, 199. 


JURISDICTION. See Forrercn Corroration. 
KEEPING. See Risk 5, 6, 7. 
LETTER. See Premium 12. 

LEX LOCI. 


1. Or Contract. 


The insured in Missouri applied to a New York company for a twenty-pay- 
ment distribution policy stipulated in the application which was part of 
the policy to be governed by the New York statute, such policies being a 
class by themselves in which the profits are divided amoug the holders, 
in which the first two annual premiums are paid together in advance. 
The agent gave a receipt acknowledging payment of a sum less than the 
regular amount as a payment for two years, provided that if the applica- 
tion was not accepted by the company the note was to be returned. A 
policy was duly transmitted to insured, through the local agent, to be de- 
livered on payment of premium. The third annual premium was not 
paid when due and the insured died soon after. Under the statute of 
Missouri it continued in force; under the statute of New York it was void. 

Held, That it was a Missouri contract and governed by the law of that State 
notwithstanding the stipulation of the parties. Horton vs. New York Life 
Ins. Co., 816. 


2. Or Contract—LimITaTION. 


Where application is sent by an applicant or his agent from one State to an 
insurance company of another, and there accepted, and a policy of insur- 
ance is there issued, it is a contract of the State where issued. 

Generally, the place of the acceptance of a proposal is the place of contract. 


A deposit of a contract in a postoftice addressed to the party to whom it is to 
be delivered 1s a delivery at the postoffice. 


A debtor must seek his creditor to pay him, unless the creditor be out of the 
State. 


If a policy of insurance provides that it shall not be valid until countersigned 
by its agent at a certain place, it is a contract of the State where so 
countersigned. 

Where a policy of insurance provides that suit must be brought upon it 
within six months after loss by fire, and there is a promise by the com- 
pany, within the six months, to pay the policy, and the whole period runs 
out before the company refuses to pay, such promise is a waiver of the 
limitation, and estops the company from pleading it, and is not a mere 
suspension of time from the promise until the refusal to pay. Galloway 
vs. Standard Fire Ins. Co., 125. 


See Rariroap 3. 
LIABILITY. See DisHonssty. 


LIMITATION. 


1. Conprt1on PrEcEDENT—PowWER OF AGENT. 


Stipulations in a policy of insurance to the effect that no suit or action for the 
recovery of any claim by virtue of the policy should be sustainable in 
any court of law or equity unless such suit or action should be com- 
menced within twelve months after loss of the property insured, that a 
particular statement of the loss should be presented to the company by 
the insured at its office as soon thereafter as possible, and that payment 
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should be made sixty days after due notice and satisfactory proofs of loss 
had been received at the company’s office, are conditions precedent to a 
recovery on such policy. 

After there has been a failure by the insured to comply with such conditions, 
and the time has elapsed within which the insured has a right of action 
against the company under the provisions in the policy, a local agent of 
the company. through whom application was made and the insurance 

‘obtained, has not the power to bind the company by any waiver of any 
of the conditions named in the policy, a failure to comply with which by 
the insured had already resulted in a forfeiture of his right of action. 
Graham vs. Niagara Fire Ins. Co., 442. 


2. Proors or DEATH. 

The policy provided that no suit should be maintainable unless begun within 
12 months after death of insured. 

Held, That the clause was not ambiguous nor in conflict with a provision 
that the suit was payable 90 days after satisfactory proofs. In the 
absence of any facts excusing delay a suit begun more than 12 months 
after death will be too late. Kettenring vs. Northwestern Masonic Aid 
Ass’n, 1020. 

See BENEVOLENT Society 6; Cotiiston; Description 3; Lex Loct 2; Proors or 

Loss 8; REINSURANCE 2. 


LIVE STOCK. See ALrEenarTIon. 
MACHINERY. See Vatvurp Ponicy Law 2. 
MARINE RISKS. See Reinsurance 1. 
MEASURE OF DAMAGES. See Proors or Loss 6. 


MECHANICS’ LIEN. 


As INcUMBRANCE—TITLE. 
Smith took possession of property under will of his wife, which gave him an 
interest therein, and erected a building. 


Held, That it could be subject to a mechanics’ lien, which is an incumbrance 
within the meaning of a policy. 


Held, That where a policy is avoided by action affecting the title, a suit on 
such lien works a forfeiture. 


Where the insured admitted purchasing the material from the parties whose 
lien was in evidence, and which described the same land as the insured 
testified his building stood on, it was evidence that the lien was claimed 
to apply to the building. Smith vs. St. Paul Fire § Marine Ins. Co., 371. 


MEDICAL EXAMINER. See Apprication 4; AssEssMENT 1. 
MILL. See Risk 3. 
MORTGAGE. 
1. Errect or ForRECLOSURE. 
The policy stipulated that it should become void on the commencement of 


foreclosure proceedings or sale under the mortgage. 


Held, That where the property was advertised for sale by the trustee under 
the mortgage for breach of condition as to payment of taxes, but the 
foreclosure was afterwards stopped on account of the settlement of the 
taxes and the proceedings dismissed, the policy was avoided. 


The policy provided that no agent had authority to waive its conditions. 
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Held, That a general agent authorized to issue policies might waive the 
conditions, and when such agent took no steps to cancel after notification 
of the foreclosure proceedings, it was a waiver. Springfield Steam Laundry 
Co. et al. vs. Traders’ Ins. Co., 760. 


2. Evrrect or FoREcLOsuRE—CANCELLATION. 


The policy stipulated that it should be void if foreclosure proceedings were 
begun with knowledge of insured. 


Held, That notice to insured of the commencement of such proceedings 
avoided the policy. 

Held, That under the code of South Carolina that as to the insured as a co- 
defendant, such action is not begun until the service of summons on him. 


Held, That where the policy provided that the unearned premium should be 
repaid when the policy is returned for cancellation, the return of such 
premium in case of foreclosure proceedings was not necessary in order to 
avoid the policy. Norris vs. Hartford Fire Ins. Co. et al., 747. 


3. UNCONDITIONAL OWNER. 


The owner of mortgaged property conveyed it to insured. Afterward the 
mortgage was foreclosed, but insured was not made a party, as she had 
not recorded her title until after foreclosure proceedings. After the fore- 
closure sale the policy procured which represented her interest as sole 
and unconditional ownership. The property burned before the time for 
redemption bad expired. 


Held, That the insured was sole and unconditional owner under the Code of 
California, and would remain such until the expiration of the period of 
redemption. Breedlove vs. Norwich Union Fire Ins. Co., 86. 


See Contract 2; Premium 3; Trr.e 5. 


MORTGAGE CLAUSE. 


CHANGE or TITLE. 


A fire insurance company may, in defense to an action against it by one for 
whose benefit a ‘‘ mortgage clause” was attached to and made a part of 
the policy declared upon, set up the fact that the plaintiff violated a 
stipulation contained in such clause, noncompliance with which on his 
part rendered the policy void as to him. 


When such a ‘‘ mortgage clause” in effect stipulated that the policy should 
be rendered void by any change in the title or ownership of the property 
therein described unless the creditor named in such clause, in case he 
obtained knowledge of such a change, should notify the insurance com- 
pany thereof, then if the insured, before taking out the policy, had con- 
veyed the property to this creditor for the sole purpose of securing a 
debt, and after the issuance of the policy conveyed the property abso- 
lutely to another, and the creditor, though he had knowledge of the 
latter conveyance, failed to notify the company thereof, the policy was, 
as to him, void. 


As the court erroneously struck an amendment to the defendant’s answer 
which had been allowed, and which set up a good defense to the action, 


all which subsequently occurred at the trial was nugatory. Continental 
Ins. Co. vs. Anderson et al., 938. 


MORTGAGEE. 


1. ALIENATION IN CASE OF. 


A policy in the name of the owner, with loss payable to mortgagee, was pro-. 
cured, and the premium paid by the mortgagee. The mortgagee was 
dealt with in the adjustment as the party in interest, being called on for 
additional proofs, and was promised a settlement for a stated amount by 
the adjuster. 





Digest Index, 1899. 1069 


Held, That in a suit by the mortgagee the company was estopped to set up an 
alienation by the owner to his wife, of which the mortgagee had no notice 
from the company, or to claim that there was no privity of contract as 
to the mortgagee. 


Held, That the mortgagee could recover the amount agreed on by the adjuster. 
Granger vs. Manchester Fire Assur. Co. of Manchester, Eng., 220. 


2. In Cass or BUILDING AND FURNITURE. 


An insurance on house and furniture with loss on building payable to mort- 
gagee as interest may appear, limits the right of the mortgagee to insur- 
ance money on the building. 

Held, That under the Iowa code the insured may sue. Smith vs. Continental 
Ins. Co., 534. 


See Trttz 8. 


MUTUAL COMPANY. 


Wuat ConstituTtEs—Srock Po.icies 1n CAsE oF. 


A company organized on the mutual plan under the statutes of Iowa which 
forbade such companies from doing a stock business, but provided for a 
guarantee fund to be represented by shares issued to the subscribers, 

Held, That this did not make it a stock company. 


Held, That where the articles of incorporation provided that the funds from 
which to pay losses were to be raised by advancements and assessments of 
the members, the issue of a nonparticipating policy for a specific pre- 
mium did not make the party insured a member, and such insurance 
being prohibited by statute, the policy was ultra vires and void. 

Held, That in such case the insured will be presumed to know the illegality, 
and the assignee of the company is not estopped to set it up. 

Held, That though the officers and directors might be liable for such illegal 
act the corporate character of the company was not destroyed, and the 
members were not liable as partners. In re Mutual Guaranty Fire Ins. 


Co. Alvord vs. Barker et al., 205. 


See Action 3, 4; EvmpEnce 2. 
NEGLIGENCE. See Cotiiston; Rectsion. 
NOTICE. See Acent 9; Premium 6; Proors or Loss 1; Surety 2. 
OCCUPATION. 


1. KNOWLEDGE OF AGENT OR COMPANY, 


The agent who filled the application had personal knowledge of the insured’s 
occupation as foreman of a switch crew, stated it as foreman of the rail- 
road yard. 


Held, That the inaccuracy of the answer did not avoid the policy where the 
occupation was correctly stated by insured. But where the application 
is a warranty and the insured falsely states his occupation, knowledge of 
the agent will not avoid a forfeiture. 


Knowledge by the company at the time of issuing the policy that the occu- 
pation of the insured is one that is prohibited without consent, is a 
waiver of the prohibition. Triple Link Mut. Indemnity Ass’n vs. Williams, 
621-2. 

2. REPRESENTATIONS AS TO Hasits. 


The insured was in business as a grocery and saloon keeper. He stated in his 
application that he did not attend the bar, which was attended exclu- 
sively by a clerk, while he attended to the grocery; also, in answer to the 
question whether he drank beer, ale, wine, or spirits, and if so, how 

_often, he answered: Yes; two or three glasses.of beer a day. 
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Held, That if he frequently went behind the bar to wait on customers his first 
answer was untrue, 


Held, That his second answer was a representation that he did not drink 
spirituous liquors, and a habit of so doing would avoid the policy. 


Held, That the burden of showing death from delirium tremens was on the 
company. Malicki vs, Chicago Guaranty Fund Life Soc., 216. 


OTHER INSURANCE. 


1. EvIDENCE oF. 


In a suit on a policy of insurance, the defendant company interposed the 
defense that the insured party had procured additional insurance on the 
property, in violation of the terms and conditions of the policy in suit, 
and that by such action the contract had been avoided. The evidence 
examined, and held not to support the contention of the company, but to 
sustain a finding that no additional insurance had been placed on the 
property. Home Fire Ins. Co. of Omaha vs. Deets, 63. 


2. KNOWLEDGE oF AGENT. 


In an action on a contract of insurance containing a clause forbidding other 
insurance without the written consent of the company, a reply defect- 
ively alleging notice to the insurer that additional indemnity had been 
obtained will, after trial on the merits, be liberally construed, with a 
view of giving effect to the evident intention of the pleader. 


An insurance company which commits to an agent the supervision and 
inspection of its risks is charged with knowledge of any fact learned by 
such agent while engaged in the performance of his duty as such 
inspector. 

An insurance company, having notice ‘that the insured has obtained addi- 
tional insurance in violation of the contract, will be deemed to have 
waived its right to insist upon a forfeiture when it refrains for more than 
ten months from exercising its right, and bases an attempted cancellation 
upon other ground. Phenix Insurance Co. of Brooklyn vs. Holcombe, 238. 


3. MEMORANDUM ON PREvi0us Poticy—Error 1n AMOUNT—DaATE OF. 


When a memorandum of a contract for additional insurance is indorsed upon 
a policy previously issued, the stipulations therein contained, in so far as 
the same may be applicable are to be treated as constituting the basis of 
the new contract. (a) In the present case the indorsement contemplated 
additional insurance which should cover the entire interest of the insured 
in the property specified, not merely a three-fifths interest therein, which 
was the extent of the risk originally assumed. (b) Even if error was 
committed in admitting parol evidence offered to show the intention of 
the contracting parties, no injury thereby resulted to the insurer. 


One of the insurance companies being, in any event, liable to pay in full the 
amount expressed in its contract, the mere fact that the auditor esti- 
mated the value of the property destroyed upon an erroneous basis affords 
to this company no just cause of complaint. 

Under the express provisions of what is commonly known as the ‘‘ American 
Clause,” though it be contained in an “‘ open” policy, not immediately 
attached to any specific risk, the date to be looked to in determining 
whether concurrent insurance is prior or subsequent “in day of date to 
this policy” is, not that upon which the policy attached to a specific 
risk, but that upon which the policy was issued. 


An insurer in no way interested in an adjustmeut made between the insured 
and a subsequent insurer is not in a position to question the correctness 
thereof. Corporation of London Assurance vs. Paterson et al., 385. 


4. Onat ConsENT BY AGENT. 


When a policy of fire insurance contains a stipulation that, ‘unless other- 
wise provided by agreement indorsed hereon or added hereto,” it ‘ shall 
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be void if the insured now has, or shall hereafter make or procure, any 
other contract of insurance, whether valid or not, on property covered, 
in whole or in part, by this policy,” and expressly declares that the 
policy is made and accepted subject to such stipulation, and also that 
“no officer, agent, or other representative of this company shall have 
power to waive any provision or condition of this policy, except such as, 
by the terms of this policy, may be the subject of agreement indorsed 
hereon or added hereto, and as to such provisions and conditions no 
ofiicer, agent, or representative shall have such power, or be deemed or 
held to have waived such provisions or conditions, unless such waiver, if 
any, shall be written upon or attached hereto, nor shall any privilege or 
permission affecting the insurance under this policy exist or be claimed 
by the insured unless so written or attached,” held, that a mere oral per- 
mission to the insured by the agent who issued the policy to take out 
additional insurance was not binding upon the company, and did not 
estop it from setting up, as a defense to an action thereon that the in- 
sured, in violation of the terms and conditions of the policy, had in fact 
taken out additional insurance on property covered by the same. Lippman 
vs. Aitna Ins. Co., 886. 


5. Permission ConstRvuED, 


The policy provided it should be void in case of other insurance not indorsed 
thereon. A rider forming part of the contract provided that total insur- 
ance limited to three-fourths of the cash value was permitted. The com- 
pany knew of other existing insurance at the time of contracting which 
was not otherwise indorsed. 

Held, That the rider permitted other existing or subsequent insurance, up to 
three-fourths of the value, without specific indorsement. Palatine Ins. 
Co. vs. Ewing et al., 461. 


6. SIMULTANEOUS. 


A marine policy that ‘‘ other insurance of date the same day as this instrument 
shall be deemed simultaneous,” and the company should only be liable for 
a ratable portion of the aggregate of such simultaneous insurance. 

Heid, That two policies executed on different days, but to take effect on the 
same future date, were not simultaneous within the meaning of the 
provision. Carleton et al. vs. China Mutual Ins. Co., 916. 


7. Watver By AGENT. 


Failure to object to additional insurance within a reasonable time after 
notice, is evidence in favor of a waiver by the company of a provision 
requiring its consent. 

An agent to simply solicit insurance has no implied authority to waive sub- 
sequent additional insurance, and the burden of proof regarding such 
authority by a local agent is on the party alleging it. 

Mere retention of premium and inspection of damage by the company do not 
necessarily show waiver of forfeiture. Alabama State Mutual Assur. Co. 
vs. Long Clothing § Shoe Co., 924. 


8. WHEN INVALID. 


Plaintiff told the agent of several companies, that he should have $1,000 more 
insurance and the agent assented. No particular portion of the property 
was specified nor were the premium, or duration, or company agreed on, 
but it had previously been agreed that the agent was to be personally 
credited with the premium as his private account. After the loss the 
agent issued the policy specifically apportioning the amount between 
building and stock, which was promptly repudiated by the principal. 

Held, That this was not other insurance within the meaning of a previous 
policy prohibiting such insurance. 

Held, That a suit instituted by insured on the subsequent policy, in which he 
alleged its validity and secured a compromise, did not affect the case. 
The effect of such allegation was for the trial judge to decide. The insured 
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was not estopped to deny its validity, for, though antedated, the liability 
on the first policy had already attached before its issue. Taylor vs. State 
Ins. Co., 338. 


See Acrnt 4, 6; AppiicaTion 2; Broxer 1, 2; Trrte 7; Torat Loss 2. 
OUSTER. See Benevo.ent Society 5. 


PAID-UP POLICY. 


APPLICATION OF DIVIDENDS AND RESERVE—RIGHTS OF BENEFICIARY. 


Where a policy of life insurance provides that, when the policy shall cease by 
the nonpayment of any premium when due, the entire net reserve value 
of the policy and dividend additions shall be applied, as a single pre- 
mium, to the purchase of nonparticipating term insurance, ‘ for the full 
amount insured by this policy,” and that ‘* the first ten years’ dividends 
that may be declared on this policy will be allowed only on the addition 
plan,” upon the nonpayment of a premium when due, though within the 
first ten years, the net reserve is to be applied to the purchase of term in- 
surance for the face of the policy, and not for that amount plus the divi- 
dend additions; thus purchasing insurance for a longer term than if it 
were for the larger amount. 


Where an insurance policy admits, without violence, of either of two inter- 
pretations, that interpretation will be adopted which will cover the loss, 
in preference to that which will defeat the claim. 


The beneficiary named in the policy has a vested interest, not only in current 
insurance, but in the extended insurance purchased by the net reserve, 
upon the failure to pay a premium when due. 


The beneficiary is not estopped by the act of the insured, her husband, in ac- 
cepting a certificate of extended insurance for a larger amount, but for a 
shorter term, than that which the net reserve purchased; there being 
neither allegation nor proof that the insured was acting as her agent. 
Mutual Ben. Life Ins. Co. of Newark vs. Dunn, 577. 


See Premium 14. 
PAROL CONTRACT. See Acent 11; Empioyee; INcumBraNcE 2; Premium 2. 
PARTNER. See InsuraBteE INTEREST 2. 
PARTNERS. 


Sate BETWEEN, 


A condition in a contract of insurance which prohibits a sale, transfer or any 
change in the title or possession of the insured property without the con- 
sent of the insurer, has no application to a sale or transfer by one partner 
to another of his interest in the partnership property. 

Forfeitures are not favored, and, in contracts of insurance, a construction 
resulting in a loss of the indemnity for which the insured has contracted 
will not be adopted except to give effect to the obvious intention of the 
parties. Phenix Insurance Co. of Brooklyn vs. Holcombe, 238. 


PLEADING. 


1. DeErects In PETITION. 


A judgment for plaintiffs, upon issues made by an insurer filed after a demur- 
rer to the petition was overruled, cannot be reversed for defects in the 
petition, unless they would be available on a motion in arrest of judgment. 

A defect in a petition on a policy of fire insurance, in failing to state that 
plaintiffs were the owners of the insured property or that they were liable 
therefor, is cured by a verdict for plaintiffs. Western Assur. Co. vs. Ray 
et al., 326. 
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2. Execrric Liecht—TIt1ez. 


Where the policy excepts liability for loss from electric lights, the petition 
need not allege that these were not the cause of loss. 


Where ownership by insured is denied in the answer, a judgment in favor of 
the company cures a failure of the petition to allege such ownership, 
Aitna Ins. Co. et al. vs. Glasgow Electric Light § Power Co., 992. 


POISON. See AccrpEnt 1. 


POLICY. 


ConsTRUCTION—RENEWABLE CONTRACT—APPLICATION—PREMIUM WHEN DUE. 


A policy of life insurance providing for the payment of annual premiums by 
the assured is not a contract for one year, with the privilege of renewal 
from year to year by the payment of the premiums, but a contract for 
the life of the assured, subject to forfeiture and termination for non- 
performance of its conditions; and it is incumbent on the party pleading 
such forfeiture to clearly establish the defense. 


A policy of life insurance, wherein the assured has no voice in the selection 
of terms used, must be construed against the party who prepared it; 
and, if it contains provisions which are inconsistent or contradictory, 
force must be given to those which sustain, rather than to those which 
would forfeit, the contract. 


Where an insurance policy is expressly based upon the application, which is 
made a part thereof, the two instruments are to be construed together as 
one contract, 


An applicant for life insurance, as required, designated in the application 
the basis upon which the premiums should be computed; that they should 
be payable annually, and that the policy should not go into effect until 
the first premium was paid. The application was accepted, and a policy 
issued thereon, which expressly made the application a part thereof, and 
to which the application was attached. The policy was dated December 
18, 1893, and was delivered, and the full premium for one year at the 
designated rate paid, on December 26th. It contained a provision, how- 
ever, that the subsequent annual premiums should become due and pay- 
able on the 12th of each December,—the date of the application; but 
such provision was not called to the attention of the assured, and he did 
not in fact read the policy, being told by the agent that it was in accord- 
ance with the application. The policy further provided that a grace of 
one month should be allowed in the payment of subsequent premiums by 
the payment of interest, and that during such month the premium and 
interest should be considered a debt due the company. and deducted from 
the amount of the policy in case of death. ‘The assured died on the 
morning of January 18, 1895, not having paid any further premiums. 
Held, that, admitting the force between the parties of a custom of the 
company to make the date of the first payment relate back to the date of 
the policy, the provision that further premiums should become payable 
on December 12th was inconsistent with the application, and of the 
further provision of the policy itself, that the payments should be 
annual, and could not be enforced; that, the assured having paid a full 
year’s premium, a second payment was not due until December 18, | 894, 
and the month of grace had not expired, nor the policy become forfeit- 
able, at the time of his death. 

Under Code Iowa, § 1750, which makes the acts of a solicitor or other agent 
of an insurance company the acts of the company, and not of the appli- 
cant, a plaintiff in an action at law on a policy may show that words 
appearing in the application were written by the agent of the company 
after the application was signed by the assured, and without his knowl- 
edge or consent, for the benefit of the agent himself. 


A clause in an application for life insurance requesting that the policy 
issued thereon shall be dated as of the date of the application, even if 
binding on the applicant, cannot be invoked by the company to support 


VoL. XXVIII.—68. 
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a provision inserted in the policy making the second annual premium 
payable one year from the date of the application, where the request was 
not complied with and the policy bears a later date. 

The acceptance of a life insurance policy by an assured does not bind him, 
as an assent to provisions which conflict with the application, which is 
also made a part thereof, when his attention is not called to the variance, 
and he accepts the policy without reading, on the assurance of the agent 
of the company that it is in exact accordance with the application. 


Where an assured was allowed by a life insurance policy a term of grace, 
after a premium became payable, within which payment might be made, 
and during which the policy was not forfeitable, and the assured dies 
within such term without having made the payment, it is immaterial to 
a right of recovery on the policy whether or not he intended to make the 
payment. McMaster vs. New York Life Ins. Co., 960. 


See Detivery 1, 2. 


PRACTICE. 
1. In Cast or ASSESSMENT COMPANY, 


Where the policy stipulated that the claim should be paid from the mortuary 
funds an averment of sufficient funds for the purpose, or of the various 
representations of the policy and their performance, or of the payment of 
assessments which are all matters of defense, is unnecessary. Triple Link 
Mut. Indemnity Ass’n vs. Williams, 621-2, 


2. ServickE—AcTION IN CAsE OF F1rM PROPERTY. 


Where a firm was agent for a corporation, service of process on one member 
of the firm was a service on the agent. 


In an action on an insurance policy, service of process on the agent who is- 
sued the policy and with whom the contract was made. was prima facie 
sufficient, as the burden was on defendant to show that there was a 
higher officer in the county. 

Where some of the property embraced in a fire insurance policy belonged to a 
firm, and other property embraced therein belonged to a single member 
of the firm, the entire cause of action having been vested by assignment 
in one plaintiff, he may, in asingle action, recover the full amount of the 
policy. 

A motion to require plaintiff to elect which of two causes of action he will 
prosecute must be made before issue is joined on the merits, 

Defendant cannot complain that one of the plaintiffs was not allowed to re- 
main in the court room during the trial. 

It was in the discretion of the court to continue on a holiday the trial of a 
ease which had already been begun, and, if defendant was prejudiced by 
the absence of its witnesses on that day, it should have shown the fact on 
motion for new trial. 

The burden of proof was on the plaintiff, every fact entitling him to recover 
being denied. Kenton Ins. Co. vs. Osborne et al., 1014. 


PREMISES. See Risx 10. 


PREMIUM. 


1, CONSTRUCTION AS TO FORFEITURE FOR NONPAYMENT. 


The policy provided that after three months a month’s grace would be al- 
lowed in payment of subsequent premiums. The statute under which 
the policy was issued provided that no policy should be declared for- 
feited unless a notice had been mailed at least 15 and not more than 45 
days prior to the day the premium fell due, stating that it will be for- 
feited unless the premium is paid on such date, and no policy shall in 
any case be declared forfeited until 30 days after mailing such notice. 
The premium became due on July 19th. On June 27th a notice was 
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mailed stating that the policy would be forfeited unless paid on July 
19th, and that it was sent in compliance with the law and did not mod- 
ify the terms of the policy. The premium remained unpaid and the 
insured died in November. 

Held, That the policy could not be forfeited until 30 days after the 27th of 
June according to the statute. The policy had 30 days of grace accord- 
ing to its terms after July 19th, therefore, the notice declaring it forfeited 
on the 19th of July was contradictory in its character and not a compli- 
ance with the statute which required the notice to be unambiguous, and 
was, therefore, invalid. 


Held, That the policy continued in force. New York Life Ins. Co. vs. Dingley, 527. 


2. Dare WHEN DuE—Paron Contract—RE-FORMATION. 


The policies provided they should be void if the premium was not paid when 
due except that after three months one month’s grace would be allowed 
with interest charged as an indebtedness. The application was dated 
December 18th, and the policies similarly dated were not delivered or 
paid for until the 26th. The premium due the following year in Decem- 
ber remained unpaid when the insured died on January 18th following. 
It was claimed that the agent, without the knowledge of insured, 
wrote in the applications after their signature, ‘‘ Please date policy same 
as application.” 

Held, In a suit to re form the contracts to date from the 26th, that equity will 
only re-form where a parol agreement was not embodied in the written 
contract, though clearly proven fraud or mutual mistake. 


Held, That an oral agreement to insure for a longer period than stated in the 
contract will not be enforced in the absence of a consideration. Where 
the intention is to contract in writing on payment of premium, negotia- 
tions for insurance do not constitute a contract. 

The company is not estopped by alleged fraud from denying the validity of 
an oral agreement unless itself guilty of acts tantamount to fraud. 

Held, That where the contract is clear the applicant who accepts it is charge- 
able with knowledge of its provisions. 


Equity will not re-form a mistake unless mutual. In the absence of conceal- 
ment as to its terms a written contract in such case must prevail over 
previous oral agreements. 


Held, That in the absence of proof of fraud or mutual mistake the policies 
will not be re-formed to date from the 26th. New York Life Ins. Co. vs. 
McMaster, 698. 


3. DeEFauLt IN WHEN SECURED BY MORTGAGE. 


A life insurance contract provided that in consideration of the amount of 
insurance paid down by the company in advance, the insured would pay 
a monthly premium for a fixed period, secured by a mortgage. Death 
extinguished the mortgage. In the event of nonpayment of premiums, 
the company might collect them as they fell due or demand the repay- 
ment of the sum advanced. The insured might cancel after five years, 
and the company agreed to account for the surrender value of the policy. 

Held, That though novel, it was not an unconscionable agreement. 


Held, That allegations of defaults and reinstatements on payment of 
amounts due, could not be met by the claim that the policy had 
lapsed by default and the payments made were simply payments on 
the loan. United Security Life Ins. § Trust Co. vs. hitchey, 77. 


4. Extension or TIm—E—WAIVER BY AGENT. 


The fact that a policy was not issued until some days after its date, does not 
extend the time for paying premiums stipulated to be due on the same 
monthly date on which the policy was dated, to the date on which the 
policy was actually issued. 

Where the premium is required by the policy to be paid when due, and the 
receipts recite that the policy was not in force after that time until it was. 
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paid, the provision is not waived by a practice of receiving overdue 
premiums. 


A mere collector is not presumed to be authorized to waive prompt payment. 
Nor is a promise to call again such waiver. 


Where the company, after death of the insured, promised to pay on condition 
that the overdue premium was paid, and the condition is not complied 
with, it is not liable. Bryan vs. National Life Ins. Ase’n, 330. 


5. Fraup 1n Case or Past DuE—EvIDENCcE. 


One who receives and appropriates to his own use money sent him for a 
particular purpose will be held to have received and retained it in ac- 
cordance with the purpose for which it was sent. 


Money sent to a person as a payment cannot, without the consent of the 
sender, be received and held as bailment. 


Evidence examined, and held sufficient to warrant the jury in finding that 
the assured was in good health when the policy in suit was delivered, 
and the first premium paid. 


A defendant, in an action on a policy of life insurance, which claims that it 
was induced to accept payment of a past-due premium by the fraud of 
the beneficiary named in the contract, must, to avail itself of that de- 
fense, plead and prove the fact. 

There was no prejudicial error in denying an application for a continuance 
in order to secure the testimony of witnesses who afterward appeared 
and testitied at the trial. 


An application for a continuance, grounded on the absence of a material wit- 
ness, is properly denied where the party making the application has not 
been diligent in attempting to procure the testimony or compulsory 
attendance of such witness. 


Where it appears that the evidence of an absent witness, if given on the 
trial, could not possibly change the result, an order refusing a continu- 
ance to obtain his testimony, if erroneous, would not be prejudicially so. 
Life Ins. Clearing Co. vs, Altshuler, 67. 


6. Notice In CASE oF NoNPAYMENT—WAIVER OF PRooFs oF Loss—WAIVER BY 
ADJUSTER—J UDGMENTS—TENDER OF OVERDUE. 


A statute of Iowa provides that no policy shall be suspended for nonpayment 
of premium until 30 days after written notice had been served personally 
or by registered letter. 


Held, That where a notice was sent in a registered envelope requesting its 
return if not delivered in 15 days and through such return the insured 
failed to receive it, though the rules of the postoftice requiring its re- 
tention for 30 days by the postmaster was violated, the notice was fa- 
tally defective. 


Where the statute required the notice to state the return premium needed for 
cancellation, a notice stating merely the aggregate amount needed for two 
policies issued to the insured, was fatally defective. 


The company wrote requesting insured to pay an overdue installment, and 
again that he had better revive the policy though it was suspended. 
The installment was not sent until after the loss and was returned with 
the statement that owing to delinquency at time of loss it could not be 
retained. Afterwards it wrote to the attorney of insured that it had 
complied with the law, and replied to a letter in the interest of insured 
from its agent that on account of the delinquency it had not considered 
the loss. 


Held, That proofs of loss were waived. 


Held, That letters signed by the general adjuster in the name of the company 
denying liability, will be presumed to be authorized by the company, 
though the policy stipulated that only a general manager could waive 
its provisions. 
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J a which are not specific liens are not an incumbrance within the 
policy. 

Tender of premium known to be overdue after a loss, and which is refused, 
does not entitle to a recovery. Smith vs. Continental Ins. Co., 534. 


7. Payment sy Drarr—ReEcis1oN—CANCELLATION. 


Under agreement a sight draft was drawn by the company on insured for the 
premium payable to order of M. Bank, and by it sent to F. Bank for col- 
lection, indorsed ‘‘accepted; payable at I’. Bank.” 


Held, That an attempt of the latter’s collector to find the insured prior to the 
date when premium fell due was presumably for acceptance and not 
payment. . 

Held, That unless the bank complied with the law in preventing the draft its 
return unpaid did not justify cancellation, and the measure of damages 
to insured seeking a rescission of contract was the return of all premiums 
paid with interest, though the contract was a five-year renewable policy. 
Burrus vs. Life Ins. Co. of Virginia, 354. 


8. Recovery Back or. 


The action was to recover the premium paid on a life policy alleged to have 
been taken out to secure a loan which the insurer through its agent 
agreed to make, conditioned on the insurance and afterwards refused. 


Held, That such agreement for a loan was not a violation of the law forbid- 
ding discrimination or the making of any contract, or giving any induce- 
ment not expressed in the policy. 


Held, That the contract for the’ policy and the loan was entire, and must be 
accepted or rejected in its totality. 


Held, That if the agreement of the agent as to the loan was in excess of his 
authority, the company could not reject the loan and insist on the con- 
tract to insure. 


Held, That in case of such refusal the insured was entitled to surrender the 
policy and recover back the premium. Key vs. National Life Ins. Co., 259-60. 


9. RevivaL BY AGENT tN CASE OF OVERDUE. 


The premium receipt had a statement printed on the back to the effect that 
the policy ceased if the premium was not paid when due. 


Provided satisfactory evidence and guaranty is furnished that the person 
whose life was insured is in good health and acceptable for new insurance, 
which guaranty shall be binding upon the insured and beneficiaries under 
said policy, the agent will receive a premium, and the insurance will be 
revived by the delivery of this receipt within sixty days from the time 
said premium became due. 


Held, That the acceptance of such a receipt from the agent was not a guar- 
anty of good health.. The statement was a mere direction to the agent. 


Held, that the practice of receiving overdue premiums by agents without such 
guaranty, under circumstances that the officers, as prudent men, should 
have known, it will sustain a finding of knowledge on the part of the 
company. 

When the agents are knowingly permitted, for a considerable time, to accept 
such premiums, the company’s printed instructions to the contrary will 
not avoid the effect. tna Life Ins. Co. vs. Smith, 36. 


10. Watver By AGENT. 


Written statutory notice was given insured to pay the ee when due, 
but the day following that on which it was due the general agent ex- 


tended the time to the 24th of the month. On that day the insured 
promised to pay in a day or two, but did not pay the collector who called 
on the 27th, and died shortly after. The agent testified that he would 
have received the premium at any time prior to the death. 
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Held, That in the absence of knowledge by the insured of any limitation on 
the agent’s power, the extension was a waiver of forfeiture for nonpayment. 
Knarston vs. Manhattan Life Ins. Co., 456. 


‘ 


11. WaAtvEerR By AGENT. 


A provision in a policy that it shall not be valid, unless the premium is paid 
when insured is in good health, may be waived by an agent who has 
authority to take applications for insurance, and power to collect the 
premium and remit it to the company. Connecticut Indemnity Ass’n vs. 
Grogan’s Adm’r, 1031. 


12. Watver By AGent —LETTER As EVIDENCE. 


B. was acting as agent in Illinois for a life company of another State, under a 
contract with its State agent, with authority to procure applications and 
receive premiums on policies and removal receipts, but without authority 
to alter or waive policy provisions which, by a provision in the policy, 
could only be done by the president or secretary. He represented him- 
self through his sign and stationery as the general agent. The Lllinois 
statute detined any person who was an acknowledged agent, broker, or 
aided in transacting its business, as an agent of the company. 

Held, That B. was the company’s agent and had authority to waive a provi- 
sion that the policy should not be effective until the payment of the first 
premium by delivering the policy and agreeing to give credit. He was 
also authorized to accept property instead of cash for his commissions. 

Held, That a letter from the State agent to B. about the matter after the death 
of the insured was not admissible as evidence. John Hancock Mut. Life 
Ins. Co. vs. Schlink, 132. 


13. Watver By AGENT—RENEWAL. 


There was evidence that at least one previous premium on a life policy had 
been paid when overdue. The quarterly premium in question at the 
solicitation of insured, was extended by the agent from November 4th to 
the 27th, with the written request that if then unable to pay, the agent 
shouid be notified in order that he might care for it. Nothing further 
was done by insured who died on Dec, 25th. The wife of insured claimed 
to have seen a letter from agent extending it to Dec. 27th, but the agent 
denied having ever written such a letter. On Dec. 17th the company 
sent the insured the statutory notice that the next premium would be 


due on January 27th, if the policy was in force on that day. 


Held, That the liability of the company depended on whether the time was 
extended to Dec. 27th. 


Held, That a policy provision that no agent could extend the time of pay- 
ment would not apply to a general agent unless such limitation of his 
power was known to the insured. 

Held, That the company was not obligated to declare the policy void in case 
of nonpayment, it was made so by its terms. 

Held, That the effect of nonpayment was to render the policy void until as 
stipulated in the renewal receipt it was accepted, the insured being in 
good health. 

Held, That the notice was not evidence of an intention by the company to 
waive nonpayment, and the only question for the jury was whether there 
was an express agreement to extend the time of payment to Nov. 27th. 
Fraser vs. Home Life Ins. Co., 1005-6. 


14. Watver or—Parp-vp Portcy. 


Nonpayment of premium was admitted, but was alleged to have been waived, 
and a general verdict was found for the plaintiff. 

Held, That a general specification as to the insufficiency of evidence to sup- 
port the verdict, without dealing with particulars, was sufficient in a 
motion for a new trial. 

The agents, under instructions, canceled in their monthly reports those whose 
premiums were past due and believed to be not collectible, while the 
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other delinquents were marked in arrears and were reinstated on pay- 
ment before the next report and producing a certificate of health. 


Held, That forfeiture was not waived by the death of such delinquents before 
the next report who had not paid or furnished a certificate. 


Where the policy guarantees in case of forfeiture for nonpayment of premium 
a paid-up policy without any action by the insured, or on application 
within a certain time a surrender value or paid-up insurance, it does not 
continue in force for the original amount until the option has been exer- 
cised or the time expires. Blake vs. National Life Ins. Co., 358. 


15. Wuart Brxps THE ComMPANy. 


Where the policy provides that it shall not be in force until the payment of 
the first premium, the acceptance of less than the. full amount of pre- 
mium by the agent, though known to be so by the insured, may bind the 
company. Triple Link Mut. Indemnity Ass’n vs. Williams, 621-2. 


See AcenT 6; APPLICATION 3; ASSIGNMENT 6; CANCELLATION 2, 3; EMPLOYEE; 
EvipEncE 1; Parp-up Po.icy; Poticy; RENEWAL. 


PREMIUM NOTE. 
1. ForFerturRE ror NONPAYMENT. 


On September 16, 1895, the defendant issued a policy of insurance on the life 
of plaintiff's husband, of which she was the beneficiary, the premium 
being payable yearly in advance. It was provided in the policy that, 
“if any premium is not paid on or before the day when due, this policy 
shall become void, and all payments previously made shall remain the 
property of the company;” also that the policy should be deemed a New 
York contract, and be construed according to the laws of that State. At 
that time there was, and still is, in force a statute of that State, provid- 
ing that no policy should be forfeited or lapsed by reason of nonpayment, 
when due, of any premium, interest, or installment, or any failure thereof, 
unless a prescribed notice is served on the insured at least fifteen and not 
more than forty-five days prior to the day when the same is payable. 
When the second year’s premium became due, on September 16, 1896, the 
insured paid a part in cash, and for the balance gave the defendant his 
note at six months, which expressly stated that it was given in part pay- 
ment of the premium, with the understanding that all claims to further 
insurance, and all benefits whatever, which full payment of the premium 
in cash would have secured, should be immediately void and forfeited if 
the note was not paid at maturity; and as a part of the same transaction 
the defendant gave the insured a receipt for the note, which stated that 
the policy is in force until September 16, 1897, in accordance with its 
terms and conditions, provided the above note is paid at maturity. At 
the maturity of this note, on March 16, 1897, the insured paid a further 
sum in cash on the premium, and for the balance still remaining gave his 
note at sixty days, containing the same terms and conditions as the first 
note, and received a similar receipt therefor. This note was not paid at 
maturity, and the insured never tendered payment until June 18th, when 
the defendant declined to accept it. Prior to the time the annual pre- 
mium became due in September, 1896, the defendant seasonably gave the 
notice required by the New York statute, but it did not give any such 
notice prior to the maturity of either of the notes referred to. On May 
26, 1897, the defendant, by letter, referring to the failure of the insured 
to pay his note, which had matured on the i6th of the month, suggested 
to the insured the expediency of his taking steps to have the policy put 
in force again, and to have himself reinstated, and expressed its willing- 
ness to do so on easy terms. The defendant has never returned the note 
of the insured which fell due May 16th, but it has never attempted to 
enforce its payment, or asserted any rights under it, nor has its return 
ever been demanded. Held, Construing the contract according to the 
laws of New York, as interpreted by the highest court of that State. the 
“‘premium notice ” required by the statute of that State did not apply to 
the notes; that, having given the notice prior to the time the annual pre- 
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mium became payable in September, 1896, the defendant was not required 
to give any other notice. Also that, upon the failure of the insured to 
pay his note at maturity, the policy was forfeited, and became absolutely 
void, unless such ground of forfeiture was waived by the defendant either 
by its prior course of conduct or by its subsequent conduct. No declara- 
tion of forfeiture was necessary. Also that, upon the facts, there was no 
such waiver. Banholzer vs. New York Life Ins. Co., 193. 


2. Watver sy AGENT—PRroors or Loss, 


The insured took out a fire policy and a tornado policy together from the 
same company. Being afterwards about to become sole owner of the 
property which belonged to his firm, and desiring to discontinue the tor- 
nado policy, he wrote to the company and did not pay a premium note 
which became due, and which was for future insurance on both policies, 
pending an adjustment. The company replied that the matter had been 
referred to the agent. The latter persuaded him to continue the insur- 
ance, and told him the note could be paid any time within a week. 
During that time the fire occurred. 

Held, That payment of the note was waived. 


Held, That prompt denial of liability was a waiver of proofs of loss. Home 
Ins. Co. of New York vs. Mears, 342. 


See EvipENcE 2. 
PROHIBITED PORT. 


Us or. 

The policy on a sailing vessel warranted it not to use certain ports or places 
on the Pacific Coast. The schooner sailed for one of the prohibited places 
and ancbored after being driven about by astorm, and finally came to a 
buoy a mile off the mouth of the river marking the entrance to the place, 
but unable to secure a tug, drifted about a mile from the bar and anchored, 
but breaking from her anchorage drifted ashore, having at no time been 
nearer than a mile from the river. 

Held, That coming to the buoy and anchoring with the intention of entering 


was a violation of the warranty. Thames § Mersey Marine Ins. Co. 
(Limited) vs. O’ Connell, 1000. 


PROHIBITED RESIDENCE. See Risk 8. 
PROOFS OF DEATH. See Assignment 4; Limitation 2. 


PROOFS OF LOSS. 


1. Evipence as ToO—Matzine oF Notice. 


Evidence of intentional false statement in another proof of loss in same fire 
is competent as to credibility of a witness. 

Discrepancy between the oral testimony of the insured and his statement in 
his proofs of loss, as explained by him, is for the jury. 

Where the policy required notice of other insurance to be given to the 
directors of the company, evidence of its mailing is not sufficient proof, 
nor is a statement by an officer to the insured that it might be mailed is 
not an agreement that such mailing should be notice until received. 
Fairfield Packing Co. vs. Southern Mut. Fire Ins. Co., 983. 


2. EvripENcE as TO Books—KNOWLEDGE OF AGENT. 


An absolute and unconditional covenant of warranty by the insured of the 
truth of certain representations made by him in a written application for 
insurance is binding upon him, irrespective of the question whether such 
representations were made in good faith or otherwise. 

It being a vital issue in the case whether or not the insured had complied 
with a stipulation in the policy requiring him to keep a set of books 
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clearly and plainly presenting a complete record of the business trans- 
acted -by him, it was error not to admit in evidence a letter received b 
the company, from his attorney prior to the commencement of suit, whic 
tended to show that at the trial the insured had assumed a position appar- 
ently inconsistent with a statement made in this letter as to certain facts 
material to thisissue. (a) Testimony as to the ‘‘ usualness or unusualness ” 
of a debtor himself keeping no books, but relying on a creditor to doso for 
him, was, however, properly rejected, not being pertinent to the issue 
presented ; and the same is true as to an observation by an expert wit- 
ness, in commenting upon the manner in which the books of the insured 
were kept, that, though probably going ‘‘ through fifty sets of books a 
year,” the witness had ‘‘ never seen anything of that sort before.” 


Though the agent who wrote the policy had at the time full information re- 
arding the method of bookkeeping pursued by the insured, the mere 
act that such agent then failed to raise any objection thereto would not 

amount to a waiver by the company of its right to insist that the insured 
should comply with his express covenant, entered into when he accepted 
the policy, to thereafter keep such a set of books as was therein specified ; 
nor, under such circumstances, would the company be estopped from 
setting up the defense that the insured had failed to comply with his 
covenant, if, upon being called upon to indemnify him for a loss, this fact 
came to the knowledge of the company. 

It does not follow that, because evidence introduced in behalf of a plaintift 
be strong enough to withstand a motion for a nonsuit, it is not within 
the power of the trial judge, if dissatisfied with a verdict based upon 
such evidence, to grant the losing party a new trial. Certainly it is true 
that a judgment sustaining a motion for a new trial, though based specif- 
ically upon a single ground thereof, whether meritorious or not, should 
not be set aside, if it affirmatively appears that, for any reason assigned 
by the movant in other grounds of his motion, it would have been revers- 
ible error to overrule the same. 


Under the facts of the present case, the court was not authorized to give in 
charge to the jury any instructions whatsoever with regard to the assess- 
ment of damages and attorney’s fees against the defendant company. 

The defendant having failed to establish its contention that the insured, 
in computing his loss, had endeavored to perpetrate a fraud upon the 
defendant, the trial judge properly refused to submit this defense to the 
jury; nor was any error committed in rejecting a memorandum, alleged 
to have been made by an expert bookkeeper, which was offered by the 
defendant as ‘“ documentary evidence” in support of its contention that 
the proofs of loss submitted by the insured were unreliable and incorrect. 
Morris vs. Imperial Ins. Co. (Limited) of London.—Imperial Ins. Co. 
(Limited) of London vs. Morris, 402-3. 


3. Fatse SwEARING—ENTIRE CONTRACT. 


False statements in his proofs of loss regarding the burning of his wearing 
apparel, which had been removed by the insured with intent to defraud, 
will defeat the entire policy where the policy stipulated that the entire 
policy shonld be void in case of false swearing touching the insurance. 
Fowler vs. Phenix Ins. Co. of Hartford, Conn., 681. 


4. INVENTORY AND Books or AccoUNT—WAIVER BY AGENT. 


The policy stipulated for an annual inventory, and the keeping of books of 
account. 

Held, That the defendant was entitled to demand the production of the 
books, but evidence was admissible as to the value of property destroyed. 

The application signed by insured was a warranty, but was filled in by the 
agent, who, when the insured stated his last inventory had been taken in 
1894 or 1895, and offered to ascertain, replied it was immaterial, and 
wrote 1895, whereas it was 1894, 

Held, That where the agent was authorized to contract, the company was 
estopped to set up a breach of warranty. Rissler vs. American Cent. Ins. 
Co. of St. Louis, 615. 
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5. SUFFICIENCY OF. 


A letter from insured explaining the facts of the fire and the loss was an- 
swered by the secretary that the notice would receive prompt attention. 
The policy did not present the form nor fix the time for furnishing proofs 
of loss, but the statute prescribed that a notice in writing accompanied 
by an aftidavit of its origin and amount should be sufficient. 


Held, That the affidavit was waived. 


Held, That a policy provision that no stipulation or clause should be waived 
except in writing indorsed, did not affect the case. Pringle et al. vs. Des 
Moines Ins. Co., 138. 


6. Waiver or—Vacancy—ERnroR IN VALUATION—MEASURE OF DAMAGES. 


The defendant, in acknowledging the receipt of the proof of loss, made no ob- 
jection to it for want of form or omission of certificate of magistrate, but 
did object on other grounds. Held, that there was sufficient evidence of 
a waiver of informalities or omissions in the proof of loss. 

Where the plaintiff can neither read nor write, and there was a misstatement 
as to occupancy in his proof of loss, which was the mistake of the scrive- 
ner who prepared the proof, and it did not appear that the misstatement 
was intentionally made by the plaintiff, held, that the policy was not 
avoided. 


To knowingly and intentionally overestimate a loss, either in items or amount, 
in a sworn proof of loss, is false swearing, and is fraudulent, and bars a 
recovery; but a misstatement honestly made, or a mistake of judgment 
or memory, differs from one which is knowingly and intentionally talse. 
While the plaintiff greatly overestimated the amount of his loss, he ap- 
parently proceeded upon the theory that he was eutitled to have money 
enough to replace the burned buildings, and that this was the measure 
of his loss. Held, that this was error, but not so uncommon an error as 
to justify the court in saying that the mere fact that the owner has com- 
mitted such an error is sufficient evidence of intentional false swearing. 


The true measure of damages is not what it would cost to replace the burned 
buildings with new ones, but it is the value of the buildings themselves, 
as they stood upon the land just before the tire. Hilton vs. Phenix Assur. 
Co. of London, 309-10. 


= 


7. Watver or Books or Account. 


After the loss the insured entered into a written agreement with the company 
that no action by the latter in investigating the loss should be treated as 
a waiver of the policy conditions. 

Held, That such agreement was admissible as evidence that there had been 
no waiver. 

The policy required complete books of account, showing all sales and pur- 
chases, and the last inventory to be kept and produced. Only a cash 
sales book, and afterward a bill register, showing amounts of invoices 
purchased and when paid for, were kept. 


Held, That the policy had not been complied with, and the inventory, re- 
cently made, together with the cash sales and proof that no goods had 
since been purchased, were not admissible as evidence of the amount lost. 


Mere silence is not sufficient to claim waiver of forfeiture after a loss. It is 
not necessary for the insured to say or do anything in order to claim the 
benefit of a forfeiture so long as the insured cannot reasonably infer 
therefrom that there was an intention to waive. Sun Mutual Ins. Co. et 
al. vs. Dudley et al., 44. 


8. Watver oF LIMITATION BY AGENT. 


There was evidence for insured that at the time of insuring he had notified 
the agent that the factory was on leased ground and had been idle for a 
long time; that immediately after the fire the insured wrote the local 
agent, who replied that he had notified the company and would inform 
him when the adjuster would come, and shortly after did notify him that 





anaes 








AN ree Seta RN NIE 


ee 


Digest Index, 1899. 1083 


the adjuster would come in a few days, and asking him to forward a list 
of property burned, from which he (the agent) would prepare the proofs 
of loss, and have them ready for signing; that shortly after one 8S. came to 
insured, representing himself as the adjuster, who, after discussing the 
loss, told insured he need not write the company; that if he did not hear 
from it in ten days the loss would be paid; that within the sixty days’ 
limitation insured called on the company and was told that the local 
agent had charge of the case, and that proofs of loss were submitted after 
sixty days and not returned. S. denied that he went there as adjuster, 
but claimed that on discovering the conditions as to title and use, he in- 
formed insured that the loss would not be paid. 


Held, That there was sufficient evidence for a jury as to waiver of the limita- 
tion or estoppel as to asserting a violation of other policy provisions. 
Held, That a letter from the agent to insured advising filing of proofs after 
sixty days was admissible, which tended to show that 8. was acting as 
adjuster, and the company still desired proofs. Sergent vs. Liverpool & 

London §& Globe Ins. Co., 59. 


See Action 3; AnrbiTraTION 2,7; Contract 1; Cxrepir Insurance; PREMIUM 6; 
Premium Note 2. 


RAILROAD. 


1. Description or Property INsuURED—LIABILITY OF CARRIER. 


The receivers of a railroad system which included the property of various 
corporations, insured the property of one of the corporations, including 
in the schedule a warehouse and yards used by the receivers of the cor- 
poration, but owned by an outside company. The corporation had prior 
to the receivership transferred its rights to one of the other insolvent 
corporations. 


Held, That this did not affect the validity of the insurance as to property in 
such warehouse. 

The policy insured rolling stock of a road wherever it might be on its line, 
including branches, spurs, side tracks, and yards owned or operated by 
it, but not to apply to any leased line unless the name of such line was 
specifically mentioned as insured. 


Held, That rolling stock in a yard operated though not owned by insured 
was covered. 

The carrier is liable for goods in freight yard at place of destination until 
placed where they are at the disposal of the consignee, though the bill 
ot lading provides that liability shall terminate at place of destination. 
Exemption from liability for loss by fire in a carrier’s bill of lading does 
not exempt from loss through fire due to negligence. But a railroad 
company may recover insurance in case of loss through such negligence 
due to its servants where the bill of lading relieves it from liability to 
the shipper. 

Evidence that the derrick for handling goods was out of repair is evidence 
tending to show that they were still in charge of the carrier. Liverpool 
§ L. § G. Ins. Co. vs. McNeill, 423. 


2. Laapsriity For Cars oF OTHER LINEs. 


The policy insured a railroad on freight cars of the other roads for which it 
was or might be liable while on its line. 


Held, That it was not necessary in order to recovery to prove such liability as 
the owners of the cars would have it prove. It was not the liability to 
account which was insured against, the object was to restrict the class 
of property insured to such cars as a liability might accrue against. The 
words were merely descriptive. All such cars as might be the subject of 
a legal claim for an accounting, and so cause litigation, were included. 

Held, That the evidence need only establish such relationship in order to 
show an insurable interest and a right to recover from the insurer. Home 
Ins. Co. of New York vs. Peoria §& P. U. Ry. Co., 289. 


i 
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8. Lirapritry ror Frre—INsvuRABLE INTEREST—SUBROGATION— LeEx Loct. 


A lumber yard in Missouri was burned by sparks from a building on an ad- 
jacent lot which had been fired by sparks from the locomotive of an 
adjoining railroad. 

Held, That a statute making the railroad liable for property destroyed by 
fire communicated from its engines made the company liable. 

Held, That such statute is not unconstitutional in depriving the company of 
its property without due process of law or equal protection under the law. 

Held, That a statute giving the company in such case an insurable interest 
in property on the line of its road, gave it an insurable interest in prop- 
erty so destroyed, though not immediately adjoining its right of way. 


Held, In an action in Missouri by the insurer against the railroad, where the 
former was not authorized to do business in the State, but the insurance 
was first effected in Illinois by the president of the lumber corporation, 
and the premiums paid by him, but were ultimately paid by the cor- 
poration itself, that Illinois was the place of contract and the laws of 
Missouri did not apply. 

Held, That though the company was unauthorized it was entitled to be sub- 
rogated to the rights of insured against the railroad. Lumberman’s Mut. 
Ins. Co. vs. Kansas City Ft. 8S. & M. R. Co., 594-5. 


RAILWAY. See AccrpentT 4, 


RATING. See Comsrnation 1, 2. 
RECEIVER. See AssessMENT 2; CANCELLATION 1. 


RECISION, 


FRAUDULENT REPRESENTATIONS BY AGENT—NEGLIGENCE,. 


In an action to rescind a contraet of life insurance on the ground of the oral 
fraudulent representations of the insurer’s agent who took the applica- 
tion as to the terms of the policy, which the insured, relying on the rep- 
resentation, did not read until six weeks afterwards, when he for the first 
time actually discovered the fraud, held, that the fraudulent representa- 
tions constituted a ground for rescission, although the policy provided 
that no statements, promises, or information made or given by the person 
soliciting or taking the application for a policy should bind the company, 
or affect its right, unless reduced to writing and presented in the appli- 
cation to the officers of the company at the home office. 

Also, that, upon the evidence, the questions whether the agent made the 
alleged false representations, and, if so, whether the insured had lost his 
right of rescission by negligence and unreasonable delay in not sooner 
discovering the fraud, were tor the jury. 

Also, that the fact that the insured may have been negligent in relying on 
the representations of the agent, without examining the application and 
policy, would be no defence to an action for rescission. 

Also, that, when the right to rescind a contract springs from subsequently 
discovered fraud, the defrauded party does not lose his right to rescind 
because the contract has been partly performed, and the parties cannot 
be fully restored to their former position. McCarty vs. New York Life Ins. 
Co., 148. 

See Premium 7. 


RE-FORMATION. See Premium 2; Tite 9. 


REINSTATEMENT. 


REPRESENTATIONS AS TO HEALTH. 


In 1885 an applicant for an insurance policy made a verified statement con- 
cerning his health, which was accepted by the company, and a policy 
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duly issued, and upon which the insured paid the assessments for a period 
of ten years, when he defaulted in one payment, on June 17, 1895. The 
by-laws of the company provided for reinstatement of the insured within 
one year after default upon receipt of satisfactory evidence of good health 
and the payment by the member of all sums for which he might then be 
delinquent. The insured signed a health certificate, prepared and fur- 
nished by the company, dated July 25, 1895, which contained this clause: 
“T hereby certify that I am on this 25th day of July, 1895, and have con- 
tinuously been, of temperate habits, in good health, and free from all 
diseases and infirmities.” Held, That this certified clause included only 
the time during the delinquency, viz , from June 17, 1895, to July 25, 1895. 
Reilly vs. Chicago Guaranty Fund Life Soc., 248-4. 


See ASSESSMENT 3. 


REINSURANCE. 


1. Furure Marine Risks—WaGeER Potticy. 


A marine reinsurance policy indemnified the reinsured to the extent of one- 
half its losses on marine risks it then held or might thereafter take during 
the life of the contract. 


Held, That this was a marine contract governed by the laws of marine insur- 
ance and in the nature of an open and nota valued policy and the prin- 
ciples applicable to fire insurance did not necessarily govern. 

Held, That the reinsurance of future risks did not make it a wager policy, 
though such risks were not required to be reported, and such reinsur- 
ances were valid. Boston Ins. Co. vs. Globe Fire Ins. Co., 927. 


2. Laasriity or REINSURER—LIMITATION, 


Reinsurance of half of a cotton risk was effected in another company under 
an ordinary policy with a paster stipulating that the reinsurance was 
subject to the same conditions and mode of settlement as those assumed 
by the reinsured, and loss payable in same manner and pro rata with the 
original policy. The original policy provided that no suit should be 
sustainable unless commenced within twelve months after the loss. 

Held, That the reinsurance was not against a loss by fire, but was an in- 
demnity in part against the liability of the first insurer and the loss 
referred to in the reinsurance contract was that which arose upon settle- 
ment of the original claim. 


Held, That the lapse of more than twelve months before suit or the statute 
of limitations in case of the original policy was no bar to recovery by 
the reinsured where prompt notice was given immediately after the fire 
to the reinsurer. 

Held, That the claim that limitation protected the reinsurer was inconsistent 
with its agreement to pay at the same time and manner as the reinsured, 
and the contract must be construed most strongly against the reinsurer. 
Royal Ins. Co. vs. Vanderbilt Ins. Co., 910. 


REINSURER. See TIrze 8. 


REJECTED RISK. 


CONCEALMENT IN APPLICATION—ACTION, 


An administrator is entitled to sue in equity where the assets consisted of life 
policies assigned to parties who were suing on them even though he 
might have a remedy at law. 

An applicant applied for insurance as a “‘ rejected risk” and filed as his ap- 
plication a copy of an application which had been rejected by another 
company and which he warranted to be true. He had previously been 
examined by two physicians of the company and had been refused a cer- 
tificate on which a policy would be issued. This fact was concealed. 
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Held, That this was a breach of warranty where the application stated that 
no proposal had been made to insure his life in any company on which 
he had been rejected. 


Held, That the evidence was admissible under a charge of suppression of 
material facts. National Life Ass'n of Hartford, Conn., vs. Hopkins 
Adwm’r et al., 717. 

REMOVAL. See Cance.xation 3. 


RENEWABLE CONTRACT. See Porticy. 
RENEWAL. 


WAIVER OF PREMIUM BY AGENT—DELIVERY—COINSURANCE, 


It is not essential to the validity of a policy of fire insurance, issued in re- 
newal of one previously taken out by the insured, that he should pay in 
cash the renewal premium, provided the agent ot the company, with its 
express or implied assent, himself pays, or undertakes to become re- 
sponsible to it for, such premium, in order that credit may be extended 
to the insured. Nor, under such circumstances, is it necessary that there 
should be manual delivery of the policy to the insured betore a loss by 
fire occurs, where the policy has actually been issued by the company, 
and is simply retained by the agent for his individual protection until 
reimbursed by the insured. 

A stipulation in such a policy to the effect that, should the insured fail to 
comply with a covenant on his part to ‘at all times maintain a total 
insurance upon the property insured * * * of not less than 75 per 
cent of the total cash value thereof,” he shall be deemed to be “ a coin- 
surer to the extent of the deficiency, and in that event shall bear his 
* * * proportion of any loss occurring under this policy,” is not in con- 
travention of section 2110 of the Civil Code, which provides that “all 
insurance companies shall pay the full amount of loss sustained upon the 
property insured by them, provided said amount of loss does not exceed 
the amount of insurance expressed in the policy,” and which declares 
that ‘‘all stipulations in such policies to the contrary shall be null and 
void.” Firemans Fund Ins, Co. vs. Pekor.—Sun Mut, Ins. Co. vs. Same, 953-4. 


See Premium 13, 


REPLACEMENT. 
ELECTION AS TO-—ARBITRATION. 


The New York standard policy provides that the loss shall be payable 60 days 
after due notice, ascertainment, estimate, and satisfactory proof received 
in accordance with the policy; also that it shall be optional with the 
company to repair within a reasonable time, on giving 30 days notice 
atter the receipt of the proof herein required of its intention so to do; 
also that no act or requirement regarding the appraisal shall waive any 
requirement of the policy, and the loss shall not be payable until 60 
days after the required proofs have been received and the appraisal, if 
any, had. 

Held, That the election to rebuild, begins to run from the service of proofs. 

Held, That a resort to arbitration is an election to pay in money. 


Held, That mere silence on the part of insured when notified by letter of the 
company’s intention to rebuild after its right so to do had expired, was 
not a waiver of the claim that it was too late. McAllaster vs. Niagara 
Fire Ins. Co., 769. 

See ARBITRATION 6; TITLE 9. 


REPRESENTATION. 


1. As To TiTLE AND Risk. 
The insured warranted in the application, which was made a warranty also by 
the policy, that the answers aud representations were true. The policy 
further stated that the insured warranted that he was sole owner, and 
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among other things that the mill should not be operated at night, and 
that certain supplies of water and buckets should be kept in a specified 
place. Also, that it should be void if the insured concealed or misrepre- 
sented any material fact. 


Held, That it was not the intention of the parties that the statements should 
be construed as strict and literal warranties, but as representations which 
must be true in material matters. Phoenix Assur. Co. of London vs. 
Munger Improved Cotton-Mach., Mfg. Co., 248. 


2. Sex or INsunep. 


The fact that the agent who issued the policy was ignorant of the fact that 
the person to whom it was issued was a woman does not render the pol- 
icy void. Mechanics’ § Traders’ Ins. Co. vs. Floyd, 335. 


See AcEent 8; AppricaTion 4; OccupaTION 2; RECISION. 


REPRESENTATIONS. See REINsTATEMENT. 


RESERVE. See Parp-up Poticy. 


RISK. 


1. ApsacENnT Burtpiia. 


The policy was on merchandise, and had been transferred to a new building 
erected by the insured. It provided if any alteration be made in a build- 
ing, or any building be erected contiguous or near the insured property 
without notice to the secretary in writing, it should be void. The in- 
sured subsequently built an oil house on a platform that stood within 
six feet of the building, and claimed that he had fully explained to the 
solicitor at the time of the transfer his intention to so build on the plat- 
form which was in process of construction. 


Held, That it was error to try the case on the theory of waiver through 
knowledge of the agent where such waiver had not been pleaded. 


Held, That the fact that the surroundings of the new building were sub- 
stantially like those of the old did not affect the case. McCoy vs. Iowa 
State Ins. Co., 162. 


2. ADJACENT BUILDING—WAIVER OF STANDARD Poticy. 


A Wisconsin standard policy insuring plaintiif with loss payable to mortgagee 
provided that the entire policy should be void if the hazard be increased 
by any means within the control or knowledge of insured. The applica- 
tion, which was made a continuing warranty, represented that a clear 
space of one hundred feet existed on one side. 

Held, That the subsequent erection of a building there six feet away, within 
the knowledge, though not within the control of the insured, which 
largely increased the rate, and which catching fire burned the insured 
property, vitiated the insurance. 


Held, That the statute providing that any other conditions must be incor- 
“ porated in the policy forbade the waiver of its provisions, and in the ab- 
sence of fraud or mistake parties are conclusively presumed to know the 

contents of their instruments. Straker vs. Phenix Ins. Co., 143. 





3. CiLEAR SPACEIN CASE OF MILL, 


The insured sketched for the agent a rough diagram of the location of the 
insured lumber and the surrounding buildings, which was copied by 
the agent’s clerk, and showed a mill about 250 feet distant from the lumber 
and other buildings, 95 feet away, but not in line with the mill. It was 
understood that the diagram was crude. 


Held, That the question whether a provision for a clear space provision was 
violated, or whether the original draft was sufficiently correct to estop 
the company, was for the jury. Collins vs. North British § Mercantile Ins. 
Co., 30. 
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4. COMPUTATION OF TIME. 


A policy stipulation that insurance shall begin and end at noon of certain 
dates is entirely proper for that particular computation, but does not 
necessarily apply to collateral questions, such as five days special protec- 
tion in case of removal where the general rule of disregarding fractions 
of a day is the better construction. Penn Plate Glass Co. vs. Spring Gar- 
den Ins. Co., 223. 

5. Kerpimne BENZINE. 


The policy on a furniture factory prohibits keeping of benzine. 


Held, That the keeping of only what reasonable quantity of benzine was 
needed for operating the factory was not a violation. Davis vs. Pioneer 
Furniture Co., 474. 

6. KEEPING GASOLINE. 


The policy provided that it should be void if gasoline ‘‘ be kept, used, or al- 
lowed ” on the premises. 


Held, That the mere carrying of gasoline through the store for delivery to 
customers was not a violation. London § L. Fire Ins. Co. vs. Fischer, 452. 


7. Kxrepinc Powper. 


Where the policy provided that coal oil not exceeding five barrels, and 
gunpowder not exceeding twenty-five pounds, and other merchandise, 
‘*not more hazardous,” usual to general stocks of merchandise, might be 
kept, the keeping of three and a half boxes of squibs containing about a 
pound of powder will not render the policy void. Mechanics’ § Traders’ 
Ins. Co. vs. Floyd, 335. 


8. ProurpiteD RESIDENCE, 


The policy permitted the insured to pass as a passenger by the usual routes 
of travel through certain prohibited districts. He afterwards obtained 
a permit to reside in the pine regions in one of such districts. He went 
from such residence to L., another location in the pine regions through 
New Orleans, the usual route which was outside of the regions. 

Held, That he was not obliged to make a continuous journey, and the policy 
was, as a matter of law, not avoided, because on his return he stopped 
in New Orleans to consult a physician, and on his advice went to the 
house of a friend where he was compelled to take to his bed and died. 

The question whether his stoppage at New Orleans was proper was for the 
jury. 

Held, That a previous trip from L. to New Orleans to consult a physician, 
returning on the same day was not a violation. Converse vs. Knights 

Templars’ & Masons’ Life Indemnity Co., 481. 


9. Usr or BENZINE. 


Two five-gallon cans of benzine were purchased for protecting furniture 
against moths. One was left in an outside kitchen, and the other was 
taken into the parlor and the contents poured into a small watering- 
pot and sprinkled over the carpet and furniture. An explosion and fire 
followed after the sprinkling. 

Held, That this was an occasional use in small quantities which did not vio- 
late a policy provision making it void in case of increase of risk in any 
way within the control of insured or occupation of the building in any 
way to increase the risk. Bentley vs. Lumberman’s Ins. Co., 552. 


10. WHat Are PREMISEs. 


The policy was on machinery ‘‘contained in the brick buildings with frame 
additions attached, situate ” on a certain street, and prohibited the keep- 
ing of more than one quart of benziue on the ‘ premises.” 

Held, That the storage of several barrels of benzine in an open shed a few feet 
away was not a violation. 

Held, That the word premises meant the building. Eugene Rau vs. Westchester 
Fire Ins. Co., 182. 
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11. Waar 1s IncLUDED, 


Cases, lamps, and scales covered under the head of ‘‘ mercantile” were within 
the policy though of the nature of store fixtures and not for sale. Nor is 
this fact affected by an erroneous admission of insured that they should 
be excluded. Georgia Home Ins. Co. vs. Allen, 199. 


See AppitTion; AppiicaTion 6; ResecteD Risk; REPRESENTATION 1; USE; 
VALUATION. 


SEPARABLE CONTRACT. See Iron Sars 2; Tora Loss 1, 
SERVICE. See Practice 2. 
SEX. See REPRESENTATION 2. 
_ SPECIFIC INSURANCE. See Contract 2, 
STANDARD POLICY. See Risx 2. 


SUBROGATION. See Rarroap 3. 


SUICIDE. 


1. CoronER—BENEVOLENT SoctETY—BuRDEN OF PROOF. 


An unsworn paper in the form of a certificate signed by a party representing 
himself as acting coroner stating that the body of deceased was viewed 
by him and ‘the cause of death was clearly suicide, which accompanied 
proots of death, but was not called for by the contract was merely the 
personal opinion of the writer and not admissible as evidence, especially 
where the writer testitied in person. 


Members of mutual benetit and fraternal societies are entitled to be treated 
alike, and where such societies are incorporated in other States are en- 
titled to the privileges accorded by the laws of such States to its own 
citizens, and a provision in such States limiting warranties to actual 
fraud or matters increasing the risk in the case of their own citizens 
will be applied by the courts elsewhere to citizens of their States as well. 

Statements in the application which are made part of the contract but not 
expressly stated to be warranties will be regarded as representations, 

The constitution and by-laws of a benevolent society are a part of its con- 
tracts with members. 

The presumption is in favor of death from natural causes and the burden of 
proving suicide is on the company. Supreme Council of Royal Arcanum 
vs. Brashears, 751. 

2. EVIDENCE OF. 


Where the defense was suicide, a letter written by insured to his wife on the 
day before his death was evidence admissible to rebut other evidence of 
his conduct and statements including a letter tending to show a suicidal 
motive and intention. Fidelity Mutual Life Ass’n vs. Miller, 487. 


3. In Casz or AssEssMENT Cos.—CoNSTRUCTION OF STATUTE. 


A statutory provision of Missouri that suicide, unless contemplated, shall not 
be a defense becomes a constituent part of a policy issued under it and 
its subsequent repeal does not affect the policy, under the constitutional 
provision against impairments of contracts. Such statute was not re- 
pealed as to assessment companies by a subsequent statute exempting 
from subjection to the insurance laws of the State. 

The policy of an assessment company stipulated for the payment of a certain 
sum together with the amount of all assessments paid by insured during 
his life. The insured in his application agreed to abide by all the rules 
and regulations as they might then be or as afterwards changed by the 
constitution. 


VoL. XXVIII.—69. 
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Held, That a subsequent constitutional amendment abolishing the provision 
for the return of assessments could not have a retroactive force. Jarman 
vs. Knights Templars’ & Masons’ Life Indemnity Co., 874. 


4. INSANITY. 


A certificate of membership in the defendant, a fraternal beneficiary associa- 
tion, provided that ‘‘if the member holding this certificate shall die by 
any means or act which, if used or done by such member while in posses- 
sion of all natural faculties, would be deemed self-destruction, then this 
certificate shall be null and void.” The member came to her death by 
taking a quantity of carbolic acid sufficient to cause death, administered 
by her own hands, not by accident; and at the time she took the carbolic 
acid she was mentally insane, and did not understand the moral quality 
of her act. 

Held, That the certificate of membership was null and void; that the act of 
the member was one which, if done by a sane person, *‘ would be deemed 
self-destruction.” Cotter vs. Royal Neighbors of America, 668. 


5. Nor Insurep AGAINST. 


The contract of life insurance does not insure against suicide. It is a term of 
the policy implied or expressed that the insured shall not die by his own 
wilful, deliberate: act. Against such an event no policy exists. The 
cases not affected by the beneticiary being other than the insured. 

A suicide will be presumed sane in the absence of evidence of insanity. 
Hopkins vs. Northwestern Life Assur, Co., 1017. 


6. PRESUMPTION OF ACCIDENT. 


The presumption is in favor of death from ordinary causes in the absence of 
evidence of suicide. 


Where death resulted from taking morphine, the question whether it was ac- 
cidental depends on whether he accidentally took more than he intended. 
If he took more than he intended, even without knowing that it would 
cause death, there can be no recovery under an accident policy. 

The burden of proof is on the claimant to show death from accident, and if the 


probabilities are equal there can be no recovery on an accident policy. 
Carnes vs. Iowa Traveling Men’s Ass’n, 345. 


SURETY. 


1. EvipDENCE IN CasE oF. 


In an action on a contract to indemnify plaintiff for any pecuniary loss sus- 
tained by it by reason of any fraudulent or dishonest acts of B., one of 
its employes, in which the defense was that the shortage in B.’s accounts 
occurred prior to the term covered by the bond, it was error to require 
plaintiff to file a bill of particulars on the trial of the cause, none having 
theretofore been required. 

Entries in books kept under the supervision of B. were admissible as evidence 
for plaintiff. 

As no rule was taken requiring plaintiff to file the books, secondary evidence 
as to their contents was admissible. 

Evidence as to the reception and indorsement of checks by B. was competent. 
Standard Oil Co. vs. Fidelity & Casualty Co. of New York, 656. 


2. Notice oF Loss. 


The provision of a fidelity bond requiring the claim to be made as soon as 
possible after discovery of the loss and within six months of the expira- 
tion of the bond is a condition precedent whose nonperformance bars 
recovery. 

Where such bond requires notice of fraudulent act of employee as soon as 
practicable, such notice is material and is not excused by the fact that 


the company has actual knowledge. California Sav. Bank of San Diego 
vs. American Surety Co. of New York, 688. 
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TITLE. 


1. Burpen or Proor. 


Where, to a suit upon a policy of fire insurance, the defense is interposed 
that at the time the policy was taken out by the insured he was not the 
owner of the property thereby covered, the burden of satisfactorily estab- 
lishing this contention rests upon the defendant, notwithstanding it 
may be incumbent upon the plaintiff, in order to make out a prima facie 
case, to show that the property in question, alleged to have been de- 
stroyed by fire, belonged to him at the time the same was burned. Morris 
vs. Imperial Ins. Co. ( Limited) of London.—Imperial Ins. Co. (Limited) of 
London, vs. Morris, 402-3. 


2. Conrract or SALE. 


A contract of sale agreed to stand as a bond for a deed from the premises, but 
which either party might withdraw from on paying a penalty of $500, and 
on which no payments had been made, nor possession delivered, is not 
a change of title or ownership within the policy. Pringle et al. vs. Des 
Moines Ins. Co., 138. 

3. CONVEYANCE TO WIFE. 


An insurance contract is a personal one between insured and insurer. 

A provision in a fire insurance policy that it should cease to be in effect if the 
insured conveyed the title of the insured property without the insurer’s 
consent, is a reasonable and valid one. 

An insured and his wife conveyed by warranty deed the insured property to 
their son, who at the same time conveyed the premises by warranty deed 
to the wife of the insured. This transaction occurred in pursuance of an 
agreement between the husband and wife that the latter should hold the 
title to the insured property in trust for her husband. The insurance pol- 
icy provided that it should cease to be in force ‘‘ in case any change shall 
take place in the title of the assured.” Held, that the conveyance termi- 
nated the contract of insurance. Farmers’ & Merchants’ Ins. Co. vs. 
Jensen, 366. 

4, CONVEYANCE TO WIFE. 


The statute of uses is not a part of the law of Nebraska, and where the in- 
sured conveyed the property to another who in turn conveyed it to the 
wife of insured, the statute cannot be invoked to protect the transfer 
from the operation of a policy clause against change of title, on the 
ground of an agreement that the wife should hold title for the benefit of 
insured. Farmers’ & Merchants’ Ins. Co. vs. Jensen, 664. 


5. ForecLosurE oF MortGAGE—WAIVER BY AGENT. 


B., the owner, mortgaged the property to C.,and afterwards conveyed to 
plaintiff. C. began suit to foreclose, after which plaintiff's deed was re- 
corded. C. purchased under foreclosure sale. Plaintiff was not made 
party to the suit, and during the period after foreclosure, while her 
equity of redemption remained, effected the insurance. 

Held, That plaintiff was not sole and unconditional owner. 


The insurance was effected through an agent, who was a son of insured and 
knew the facts. 

Held, That there was sufficient evidence to support a finding of waiver of un- 
conditional ownership. The act of an agent with such knowledge is a 
waiver. Breedlove vs. Norwich Union Fire Ins. Soc., 447. 


6. KNOWLEDGE oF AGENT. 


The company cannot rely on a condition that the policy shall be void if the 
title is not absolute, or if the property shall cease to be occupied or 
operated, if it knew at the time it issued the policy that the title was not 
absolute, and that the property was not to be occupied. 


Knowledge of the agent who represents the company in the transaction is the 
knowledge of the company. 
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Where the company issues a policy upon an application taken by a solicitor, 
it is estopped to deny his agency, though the agent who employed him 
had no authority to do so. London & Lancashire Fire Ins. Co. vs. Gerteson, 
653. 

7. KNOWLEDGE oF AGENT—OTHER INSURANCE. 


The policy provided that it should be void if insured was not sole and uncon- 
ditional owner. 


Held, That the company was estopped from setting up this defense where its 
agent knew the facts at the time of issuing the policy. 

Held, That the company was not liable for failure of its agent to communicate 
his knowledge to another company from which he procured additional 
insurance, which was voided by a similar provision. 

The policy provided that it should only be liable for its pro rata share in case 
of other insurance, whether valid or invalid. 

Held, That the invalid policy must be counted as such other insurance for 
the purpose of contribution. Bateman vs. Lumbermen’s Ins. Co., 159. 


8. Notice or CHANGE BY MorRTGAGEE—LIABILITY OF REINSURER. 


The loss was payable to mortgagee, with the usual mortgage clause attached 
releasing mortgagee from liability for acts of mortgagor or increased risk, 
provided the mortgagee should notify the company of change of owner- 
ship or increase of risk within his knowledge and have the same indorsed. 

Held, That notice of a change of title to a former agent who signed the policy 
in ignorance that he had ceased his relations was sufficient compliance. 

Held, That the provision regarding such notice was only directory, and its 
omission would not invalidate the policy in the absence of increase of risk. 

Held, That where this, among other liabilities, had been by contract between 
the insurer and another company assumed by the latter which was au- 
thorized by it to receive proots of loss, and the agencies of the original 
insurer had been withdrawn from the State, proofs of loss may properly 
be made to such latter company. 

Held, That a contract by such second company to pay the losses of the first 
is not a contract of reinsurance, and under the statute of California the 
second company is directly liable to insured under such policies. Whitney 
vs. American Ins. Co. et al., 254-5. 


9, RE-FORMATION—VALUATION—REPLACEMENT. 


Application was made by the husband for insurance on property of his wife 
with loss payable to mortgagee. The agent thinking from an examin- 
ation of the records that the title was in the husband, issued it in his 
name and when the latter songht its correction, still thinking the 
husband was interested and not wishing to write another policy. told 
him it was all right as it was payable to a mortgagee and he had an 
interest. ” 


Held, That the wife was entitled to have the contract re-formed on the ground 
of mutual mistake, and in equity the court may decree such re-formation 
and the payment of the loss. 

Testimony of the agent that he valued a house and barn at $3,500 and the 
barn could be built for less than $2,000 was evidence that the insurance 
of $1,500 on the house was not excessive. 

After a decree ordering re-formation and payment of loss it was too late to 
move for striking out so much as referred to payment and file a supple- 
mental answer praying permission to rebuild under an optional clause in 
the policy, if notice be given within thirty days, where more than a year 
had elapsed. Maryland Home Fire Ins. Co. vs. Kimmell, 729. 


10. Sorte OwNER—ERRONEOvs DESCRIPTION. 


A deed in fee was held in escrow running to the insured, who was in posses- 
sion, to be delivered on the performance of a condition. 


Held, That he was the sole and unconditional owner within the policy. 
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The application stated that a certain contract was secured by a conditional 
mortgage on the property, which was an incorrect description of the fact 


that the title itself was pledged. 

Held, That where the insurer had knowledge of the essential facts, the erro- 
neous description would not defeat the policy. Davis vs. Pioneer Furni- 
ture Co., 474. 

s 11. WHEN IN WIFE. 

Held, ‘That where the beneficial interest was in the insured, the fact that the 
bare legal title was in his wife did not violate a policy provision requir- 
ing the interest to be absolute. McCoy vs. Jowa State Ins. Co., 162. 


See AssiGNMENT 4; Mecuanics’ Lien; MortGace 3; MortGaGE CLavseE ; Part- 
NERS ; PLEADING 2 ; REPRESENTATION 1. 


TOTAL LOSS. 


1. SEPARABLE CONTRACT. 


Where the statute makes the company liable for the face of the policy in case 
of total loss on realty and the insurance is in separate sums on a power 
house and the electric machinery contained therein, a total loss on the 
house entitles to the full amount insured thereon, though the machinery 
is only a partial loss. In such case each class insured must be treated as 
a@ separate insurance. A?tna Ins. Co. et al. vs. Glasgow Electric Light § 
Power Co., 992. 


2. Wuat ConsTITUTES ~-ABANDONMENT—EXPENSES—OTHER INSURANCE. 


The taking out of a summons in good faith before the statute of limitations 

begins to run, though not yet served, is sufficient to bring the suit within 
* the time of limitation. 

The mere grounding of a vessel does not constitute a loss. The loss within 
the policy occurs in getting her off and floating her to a place of safety 
when this is done, and the expense of repairs. 

There can be no claim for constructive total loss unless the loss exceeds fifty 
per cent as stipulated entitling to abandonment, and this must be deter- 
mined by the expenses. 

The policy provided that expenses incurred on account of the cargo must be 
excluded from the loss; also no amount for which the vessel or assured 
would be liable in general average beyond the vessel’s proportion in 
general average of the cost of taking her to a port of repair and repairing, 

Held, That this referred to expenses incurred exclusively on account of cargo 
and not those which might jointly benefit both, such as hauling her off a 
shoal and removing such cargo as prevented repairs. 

In the absence of any special provision, reasonable time must be granted for 
notice of abandonment. 

The policy required, in case of abandonment, the conveyance to the insurer of 
a perfect title to the subject abandoned. 

Held, That where there was other insurance the conveyance was sufficient 
which covered that proportion of the vessel covered by the insurance. 
Harvey vs. Detroit Fire § Marine Ins. Co., 834-5. 


TRUST. See Comsrnation 1. 
UNAUTHORIZED INSURANCE. See AGENT 12; ASSESSMENT 2. 
UNEARNED PREMIUMS. See Cancetuation 2. 

USE. 


PROHIBITED THRESHING MACHINE. 


' A provision in a policy of fire insurance declaring it shall be forfeited ‘by 
' any change in the use or condition of the building, including additions 
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or repairs, or by the erection of other buildings, or in any other manner 
by which the degree of the risk is increased, unless due notice is given 
to the company, and a new agreement is entered into,” applies to such 
changes as are of a permanent nature, and not to mere temporary changes 
in the use and occupation of the premises. Therefore a mere temporary 
use of a machine for threshing grain for a few hours on the premises 
where the insured property is located will not, per se, work either a for- 
feiture or a suspension of such policy. 


If, however, the insured, or one to whom he has intrusted the entire custody 
of the property, and given full freedom in its use, should, by doing any 
act or acts which one in the exercise of ordinary care and diligence would 
not do under like circumstances, so change the use and occupancy of the 
premises as to materially increase the hazard of the insurance, the insur- 
ance company would not be liable for a loss directly resulting as a con- 
sequence of such increase in the risk. Adair vs. Southern Mut. Ins. Co., 510. 


See DEscrIPTION 2, 
VACANT. 
1. KNOWLEDGE oF AGENT. 


In an action upon an insurance policy, submitted on report to the law court 
with jury powers, it appeared that the house insured and burned was 
unoccupied at the time the policy was issued and remained so ever after, 
and it was described in the policy as ‘‘occupied by assured.” Another 
house, insured by the same policy, was described as ‘‘ occupied by the 
assured as a residence.” 

The court, being satisfied by an examination of the evidence that the fact of 
nonoccupancy was known to the defendant’s agent who issued the pol- 
icy, held that, by force of the statute (Rev. St., c. 49, § 90), the agent’s 
knowledge must be deemed to be the knowledge of the defendaut, and 
that all misdescriptions known to the agent must be regarded as waived 
by the defendant, and that the policy was not void by reason of false 
representations respecting occupancy. 

The house being unoccupied at the time the policy was issued. and that fact 
being known to the agent, held, that the policy is valid. Hilton vs. Phe- 
nix Assur. Co., of London, 309-10. 


2. WAIVER BY AGENT. 


The insurance was on a hotel, and required a permit in case of vacancy for 
more than thirty days. Afterwards the agent authorized to give such 
permit became a member of a local board, and as such agreed to a resolu- 
tion that the hotel might be vacant during a portion of the year free of 
charge. 


Held, That this action did not release the insured from his obligation under 
the policy to obtain a permit. The board did not claim to have power to 
alter contracts. 

Held, That such action of the agent, however, was admissible as evidence in 
an issue whether such permit had been waived. Quinsigamond Lake 
Steamboat Co. vs. Phoenix Ins. Co. of Hartford, Conn.—Phenix Ins. Co. of 
Brooklyn, N. Y., 211. 


See Proors or Lcss 6. 


VALUATION. 


EvIDENCE OF APPRAISERS—RIsK—F RAvD. 


It was competent for plaintiffs to prove, by appraisers selected by them and 
by companies other than defendant having insurance on the property, 
what quantity of tobacco was found by them to be on hand at the time 
of the fire, from an inspection of plaintiffs’ books; the jury being cau- 
tioned by the court that neither the reports and valuations nor the award 
itself was competent evidence. 
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Whether the permission by plaintiffs to another to use a part of their ware- 
house for rehandling tobacco increased the risk on the insured tobacco 3 
was a question for the jury. 
Whether there was a fraudulent overvaluation of the insured goods in the 
proofs of loss was a question for the jury. Western Assur. Co. vs. Ray et 
al., 326. , J 
“ See Proors or Loss 6; Trruz 8, 9. j 
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VALUED POLICY LAW. 


1. CONSTITUTIONALITY OF. 


Astatute of Missouri provided that in case of loss the company should not be | 
permitted to deny that the insured property was worth at the time the . i 
amount of the insurance, and in case of total loss such amount, less any 
depreciation, should be the measure of damages. 


Hid, That the statute did not violate the Constitution of the United States i 
by abridging the privileges of citizens, or denying equal protection of the 
laws, or depriving of property without due process of law. 
Hed, That the insurer has no such constitutional right to limit its liability 
to actual damages as would render such a statute void. } 
Hell, That the statute does not convert the contract into a wager policy, but 
from an open toa valued policy. The freedom to determine the amount j 
that shall be insured is not abridged. i 
| 


Hele That the statute does not regulate contracts made or rights acquired 
rior to its enactment. Orient Ins. Co. rs. Daggs, 97. 


2. MacuHinery AS REALTY—WAIVER OF FORFEITURE. 


Mactnery placed in a mill building, firmly attached to and connected with 
< i, and designed for the operation of the mill, is real property, within the } 
reaning of the ‘‘ valued insurance policy ” law of 1893 (chapter 102). 


Whe' a fire insurance company, after the oceurrence of a loss by one of its 
plicyholders, receives knowledge of an act upon his part justifying it in 
declaring a forfeiture of his policy, and fails to make such declaration, 
bt instead negotiates with him for a settlement of the loss, it will be “i 
demed, when sued upon the policy, to have waived the right of forfeiture. 


Sectia 3, c. 102, Laws 1893, allowing attorney’s fees to plaintiffs in suits upon 
fie insurance policies, is constitutional. British America Assur. Co. vs. 
Ladford, 262. 


WAGER POLICY. See Reinsurance 1. 


WAITER. See AcenT; ARBITRATION 6; ASSESSMENT 4; AssIGNMENT 4; INCUM- 


° 


BiNCE 1, 2,3; Orner Insurance 7; Premium 4, 6, 10; Premiom Note 2; i 
Ryewat; Risk 2; Trrte 5; Vacant 2. 
WATCHMAN. 
CONSTRUCTION AS TO. 
The cadition in a policy requiring a watchman to be kept on duty during all 
hers of the night requires the use of only ordinary care in keeping a 
wtchman ; therefore, where a watchman had gone around less than half 
. alhour before the fire, it was not prejudicial error to instruct the jury 
*) tht they should find for defendant only in the event the loss occurred by 


reson of the failure to keep a watchman on duty at all hours of the i" 
mht. London § Lancashire Fire Ins. Co. vs. Gerteson, 653. if 


See AGENT 3. 


WIFE. See Trrte 3, 4, 11. i 
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